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Introduction

The project INFORMIA promoted by the Confederation of Independent Trade Unions
in Bulgaria (CITUB) is funded under Budget heading 04.03.03.03, Employment, Social
Affairs and Equal Opportunities DG of EC. It aims to analyze the system of information
and consultation at work-place (including the EWC) in four EU member—states and
one candidate country, focusing on the new member-states and candidate countries and
to offer transnational exchange of experience and best practice examples among the
partner countries in order to promote and improve the establishment and functioning
of better workplace representation structures and to make a positive impact upon the
industrial relations in general in the partner countries - Bulgaria, Italy, France, Ireland
and Croatia.

The main objectives of the project are:

- To improve the capacity, exchange of experience and knowledge of trade unions’,
workers’ representatives (including EWC members) and employers’ representatives
form the EU member-states and candidate countries with regard to the main issues
of information and consultation in their respective countries and in Europe.

- To enhance the cooperation and coordination between the social partners (trade
unions and employers) for a better implementation of the mechanisms of workplace
information and consultation.

- To improve the implementation of the EU standards for information, consultations
and legal framework and practices of wokplace representation; the process of
coordination between the information and consultation and collective bargaining
at workplace level.

- To contribute for the elaboration of draft proposals for changes and amendments
in the national laws in the partner countries and in the EU Directives regarding
information and consultation and workers’ participation.

- To contribute for the extension of the scope of the companies with 50 and more
employees where the systems of workplace information and consultation have been
implemented in the partner countries (especially in the new EU-member states -
Bulgaria and candidate countries - Croatia).

The expected results of the project are:

- Surveys of the process of establishment and functioning of the information and
consultation systems in the companies employing 50 and more employees as well
as a survey of the process of election and activities of the representatives in the
EWC in the partner countries.

- Analysis of the system of information and consultations at work-place level in the
partner countries on the basis of the carried out surveys.

- National Books and a Common Paper on information and consultation based on the
results of the surveys and the exchange of experience and best practice examples



between the partners.

- National workshops seminar in each partner country in order to raise the awareness
and spread the knowledge among the main target group.

- International conference in order to present the results of the survey and the project;
spread the knowledge and best practice examples to a broader public and other
countries/regions and enhance the mainstreaming of the results into other regional
contexts.

- Estabishment of a network for exchange of experience (via the creation of a project
web-site) between the partner countries, other countries and stakeholders in the
sphere of information, consultation and workers’ representation.

The present book is one of the most important outcomes of the project INFORMIA as
it provides a profound analysis of the functioning of the information and consultation
systems in the partner countries and also presents the five national reports written upon
the surveys carried out in each country. The comparative analysis of the various patterns
in the old and new EU member-states and candidate countries will contribute for the
defining of common and particular issues and will try to give solutions for overcoming
the possible barriers and existing problems in the process of the implementation of the
EU Directives on information and consultation not only in the partner countries but also
across Europe.

The project research team hopes that this book will contribute for the improvement
of the legal framework for information and consultations at workplace in the partner
countries as well as for the further improvement of the EU acquis communataire with
regard to the extension of the scope of the companies, where the workplace information
and consultation systems (national) could be implemented (for instance companies with
less than 50 employees) and this is an essential aspect which will guarantee the long-
lasting impact and the sustainability of the activities carried out in the framework of the
project INFORMIA.



PART I
COMPARATIVE ANALYSIS OF THE RESULTS OF THE SURVEY

1. Main ideas found in the literature in respect to information, consultation and
management participation and their role in the process of industrial relations.

The definitions of “information” and “consultation” began to be discussed in the
literature and appeared in the documents in 1990-s, after the first Directives for workers’
representation, information and consultation at the work-place were passed by the EU
institutions and implemented in the practice of the EU member—states, as well as some
provisions of the Council of Europe Social Charter already were included in the revised
version from 1996. The definition of “management participation” and “industrial
democracy” were much more discussed in 1950-s - 1980-s.

Management participation is most often presented as direct participation of workers
in the management of the workplace and also as participation through elected
representatives. Depending on the industrial relations’ traditions in the respective
countries, these representatives have different established rights — from a consultative
right to the right of direct participation in managerial decision making. In some cases
“participation in management” or “industrial democracy” is in a wider sense treated
as a combination of “responsible autonomy with the managers’ direct control”!. In
most of the cases workplace democracy, in its different aspects (even if considered as
implementation of the rights of all employees in the enterprise), complements rather
than opposes the right of association and collective bargaining.

In many west European countries various forms of workers’ representation have been
implemented. The practices of workers’ representation and participation in management
originated in a number of industrially developed countries as early as the first quarter
of the 20™ century. Since the fifties, industrial democracy (in its’ sense of representation
of all employees) is recognized also in the national labour legislation or national
tripartite agreements, between the governments and the social partners of some west
European countries, including France and Italy, and only in regards to the board — level
participation in Ireland .

Industrial democracy, and workers’/employees’ representation became the subject
of international and European documents as part of the discourse on labour rights.
A number of organizations, especially the International Labour Organization?, have
published documents concerning the rights of workers’ representatives, and the rights
to information and consultation is treated in some of them.

! Brown K. Understanding Industrial Organisations. Routledge, London and New York.1992, pp194-198

% See also ILO Convention 135 /1971 on the rights of workers’ representatives



In the Council of Europe Social Charter adopted in 1961 and revised in 1996 a number
of texts appeared concerning workers’ representation and especially the rights to
information and consultation. Article 21 of the Charter gives a general frame of rights
to information on the economic and financial situation of the enterprise, as well as the
right to consultation on decisions which might significantly affect the workers’ interests,
especially in the sphere of employment. Article 22 treats the right to participation in
determination and improvement of working conditions and working environment
and Article 29 treats the right to information and consultation in cases of collective
redundancy. Besides that, Article 28 deals with the right of all workers’ representatives
to protection and facilities to be accorded to them®.

A number of aspects of workers’ representation and the right to participate underlie in
the main EU documents, as early as the 1980’s, including the Charter of Fundamental
Rights of Workers, adopted in 1989, the Social Protocol, signed in addition of the
Maastricht Treaty of 07.02.1992 and the Resolution of the European Commission of
22.09.1994. The Amsterdam Treaty (1997) widens the competences of the European
Community to accept by qualified majority and implement Directives on workers’
rights to information and consultation and to accept by consensus Directives concerning
the collective protection of workers and employers, including participation in the
management of enterprises.*

With the adoption and ratification of the Lisbon Treaty in 2009, the Charter of
Fundamental Rights of the European Union, adopted in Nice as early as 2000, comes
into force and is already a compulsory document for the member-states. The Charter
contains a number of labour, social and trade union rights, such as the right to freedom
of association, collective bargaining and agreements, protests, strikes, as well as the
right to information and consultation’, the requirement being that the information
should be given on the appropriate level and at appropriate time.

As already mentioned, discussions started at the beginning of the 1990’s, within the EU
bodies on the adoption of the first European Directives on information and consultation
rights. The European Works Council Directive was adopted in 1994 (revised in 2008).
The purpose of this Directive is to guarantee the social dimensions of the economic
processes accompanying the expansion of the multinational companies and to ensure
information, consultation and participation of workers in the management of these
companies®.

* See European Social Charter (revised) — Fundamental Principles and Rights at Work and Promotion of Collective Bargain-
ingand Promotion of Collective Labour Negotiations. ILO Project. 2002, Annexes.

4 See Consolidated Version of the Treaty on the Establishment of the European Community, art. 137, Official EU newspa-
per, 29.12.2006, http://euro-lex.curopa.eu/bg/

5 See Charter of the Fundamental Rights of the EU, Art. 27, Official EU newspaper, 14.12.2007, http://euro-lex.europa.ecu

¢ Sherrer P., K.Alan, E.Ribarova, N.Daskalova, V.Dimitrova. Social Partnership, Management Participation, Privatization.
Publication from a Project under the Programme “PHARE-Democracy”. ISTUR with CITUB. Hans-Boeckler Stiftung. Jim
Conway Fouindation.1998, p..61



A number of other directives with the process of information were adopted between
2001-2003:
e Directive 98/59/EC, which creates a framework for provision of information
and consultation in cases of collective redundancies;
e Directive 2001/23/EC on the safeguarding of employees* rights in the event of
transfers of undertakings;
e Directive 2001/86/EC supplementing the Statute of the European company
with regard to the involvement of employees;
e Directive 2003/72/EC, which complements the Statute of the European
Cooperative Society with regard to the involvement of employees.

However, from the biggest importance is the framework Directive 2002/14/EC for
informing and consulting employees from the EU member-states, which creates general
rules of information and consultation on enterprise level and applies to all enterprises with
50 and more employees. Detailed definitions of the notions “informing”, “consulting”
and “workers’/employees’ representatives” are provided in some of these Directives, but

in practice these definitions will evolve in the light of the practical implementation.

Thus the term “workers’/employees’ representatives in enterprises” is as defined in
national laws. ‘Information’ means “transmission by the employer to the employees’
representatives of data, in order to enable them to acquaint themselves with a
subject matter and to examine it”. ‘Consultation’ means “the exchange of views and
establishment of dialogue between the employees’ representatives and the employer™.”

Most of the publications concerning information and consultation deal with these
processes together and indicate the difference between information/consultation and
participation in management. Thus information and consultation are seen sometimes as
stages of participation in management and as processes which precede but differ from
the process of management participation®. There is also an opinion that these are soft
forms of participation, in contrast to the sard ones, which deal with decision making and
in some cases representation in the supervisory/managerial bodies of the enterprises.

Information and consultation are often treated as an element of the European Social
Model, in its aspects concerning the citizens’ social rights, as well as in the context of
the national legislative systems and the common European frame.’

7 See Directive 2002/14/EC of the European Parliament and of the Council of 11 March 2002 establishing a general
framework for informing and consulting employees in the European Community, article 4 (e, f, g), http://.eur-lex.europe.cu
8 See also “Labour Relations in Industrially Developed Countries with Market Economy.” An Introduction prepared by the
International Labour Bureau — Geneva for a National Seminar on Labour Relations carried out in Sofia, January 1991 — Trade
Union Practices, No.4, 1991/publication of CITUB; Arrigo G. Information, consultation and employees’ participation in Eu-
ropean companies. —European Works Councils and Industrial Relations in Europe: East-West Comparison. Ed. by G.Casale,
International Labour Office. Central and Eastern European Team. Budapest.ILO.1999., pp 88-107; Blanke T. Workers’ right
to information and consultation within the undertaking (Article.27).- European labour law and the EU Charter of Fundamen-
tal Rights.(summary version).Ed. by Br. Bercusson.ETUI, Brussels, 2002, pp.45-53;

9 See. Arrigo, G. ¢.97-99



In the revision of the Directive of the European Works Councils (old Directive
1994/45/EC), made by Directive 2009/38/EC the definitions of the “information” and
“consultations” were extended'®, based on the fifteen years practical experience of the
European Works Councils (EWC) and on the peculiarities of the information, which
could be obtained and discussed in regards to multi-national companies and groups
of companies. According to the text of this Directive,” the definition of ‘information’
needs to take into account the goal of allowing the employees representatives to carry out
an appropriate examination, which implies that the information be provided at such
time, in such fashion and such content, as are appropriate without slowing down the
decision-making process in undertakings”.!" In regards to ‘consultation’ “the definition
needs to take account of the goal of allowing the expression of an opinion, which will
be useful to the decision-making process, which implies that the consultation must take
place in such time, in such fashion and with such content, as are appropriate”'?

It seems that the newest definitions of workplace information and consultation inserted
in the EU Directive emphasize the quality of the process and on the relations between the
information and consultation with the employees and the effectiveness of the decision
taken.

Information and consultation are also increasingly viewed in the context of a complicated
system of worker representation, taking many forms, including representation via
trade unions, relations with trade union structures in enterprises and the processes of
collective bargaining.

2. Short summary of the industrial relations systems and main points of the
national legal framework concerning workplace information and consultation in
the partner countries

In the partner countries of the project there are various trends. Three of them are so-
called old EU member-states, including two of the founders of the European community
- France and Italy and one member since 1973 — Ireland. The other two are former
communist countries. Bulgaria is a new EU member-state since 2007. Croatia, being
former Yugoslavian republic and having obtained its independence in 1991-1992
currently is a candidate country for EU membership, very much advanced in preparation
for joining EU. The traditions and the industrial relations” and workers’ representation
environment vary widely, having in mind the differences in history of the five countries
after the Second World War.

Currently the main dimensions of the industrial relations in the partner countries are as
12 See Directive 2009/38/EC of the European Parliament and of the Council of 6 May 2009, on the establishment of Euro-
pean Works Council or a procedure in Community-scale undertakings and Community-scale groups of undertakings for
the purposes of informing and consulting employees(Text with EEA relevance), http://eur-lex.europe.eu

' See Directive 2009/38/EC of the European Parliament and of the Council of 6 May 2009, on the establishment of Euro-
pean Works Council or a procedure in Community-scale undertakings and Community-scale groups of undertakings for
the purposes of informing and consulting employees(Text with EEA relevance), article 22, http://eur-lex.europe.eu

12 The same, article 23, http://eur-lex.europe.eu




follows:

Trade union density is average in Italy, Ireland, Bulgaria, and Croatia and comparatively
low in France;

There are not many variations in the patterns of trade union movement and structures.
In most of the countries sectoral unions predominate, whereas in Ireland there are craft,
occupational and general unions. However, only in Ireland there is only one national
confederation (ICTU), as in the rest there are more than one national confederation -
two in Bulgaria, three in Italy, five in Croatia and five in France. In Italy the three main
confederations usually act together.

The peculiarity of the Irish Congress of Trade Unions (ICTU) is that it represents trade
unions in both parts of the island of Ireland, therefore, ICTU functions in two states,
Ireland and the UK. ICTU is unique in Europe in that it also has foreign (UK) unions as
affiliated members, operating both in the Republic of Ireland and Northern Ireland .

In some of the countries like Bulgaria and Italy there is also an average level of
membership of employers’ associations. In Bulgaria, compared to the other countries
there is also a high level of fragmentation among employers’ associations, only
partially based on practical differences (like size of companies), but in general based
of differences in viewpoints and strong leaderships. Despite that, there is usually
double or triple membership of the single companies in several sector associations or/
and in several national employers’ associations or double/triple membership of sector
employers’ associations in more than one national association.

The coverage of collective bargaining is comparatively high (80-90%) in France. In
Italy there is also very high level of coverage at sectors — 80 % and comparatively
average in companies 30-40%. In Bulgaria the coverage is average - at 30-35 %.

The legal framework of labour and industrial relations varies from voluntarism
(Italy, Ireland) to a legislative approach in France, Bulgaria, and Croatia. There are
also differences in models of industrial relations and collective bargaining. In Italy,
France, Croatia and Bulgaria the levels of industrial relations and collective bargaining
usually include sectors and companies (also added with community level for budget
organisations in Bulgaria and group bargaining for small and micro-companies in
Italy). In Ireland there is national framework agreement, signed by the trade unions and
employers’ associations and also by the government and farmers’ organisations. Then
collective bargaining is mainly at the company level (with exception of some sectors
like construction and some branches of the public services).

In France, Italy and Croatia the systems for information and consultations existed before
the Directive 2002/14/EC was implemented. In Croatia a model very similar to the
German and Austrian models was implemented in 1996, the workers’ representatives



(usually involved in the works’ councils) also have broader rights, including also some
participative rights. After the implementation of the EU Directive with some changes
of the legislation the rights of information, consultation and co-determination were
improved, as well as the election procedure. In Italy the system existed, based on the
national tripartite agreements since 1993, but after the implementation of Directive
2002/14/EC the rights for information and consultation were put into the legislation
as well as more details about the scope of information and consultation process. In
Ireland and Bulgaria the legislation was implemented after the framework Directive for
information and consultation was passed by the Council and the European Parliament.
The changes in the two countries were made in 2006.

Historically in the partner countries five various models of information, consultation
and participation have been established and developed. In France there are several
channels — trade union sections, works councils, which are chaired by employers’
representatives, delegates of the personnel. Trade unions also can appoint trade union
delegates in the companies with 50 and more employees, who represent the interests
both of trade union members and all employees. That right however is valid only for the
unions, which are representative at the company level, fully independent of the employer
and having at least 10% of all seats of various bodies of workers’ representation, elected
at the company level. The employee delegates are elected at companies with at least 11
employees.

In Italy most of the functions are focused in Unitary works councils, founded mainly
by trade union representatives, whose functions include information and consultations,
as well as conducting negotiations for collective bargaining at company level and
representing interests of trade union members and other employees. In some companies
also joint commissions (founded both by managerial and employees representatives)
exist, but their main role is technical support of the collective bargaining process.

In Croatia there are trade union sections and works councils, also general assemblies
of employees and in some cases - assemblies of the employees’ in various departments,
subsidiaries etc. However, if the initiative for the works council at company level, taken
by employees could not be implemented according to the legislation requirements, the
functions of works council could be obtained by trade union representatives, if there are
such in the company.

In Bulgaria trade unions are the main representatives in most cases, although in some
companies with 50 and more employees (mainly in private and business sectors) there
are representatives elected for the purposes of information and consultation since the
transposition of the European Directives in 2006. In most of the companies general
assemblies of the workers and employees or assemblies of delegates could be provided.
Also representatives of all employees (like personnel delegates) could be elected, but
they are mainly important in cases where there are not trade unions. Also in the big
companies the same joint commissions like in Italy exist.



In Ireland also trade unions are the main representatives and works councils could
be elected after the implementation of Directive 2002/14/EC in the companies with
50 and more employees as well. However the process could start if at least 10 % of
workers and employees ask for procedures for election of works councils. Then a special
negotiation body should be established and negotiations with the employer in regards to
the construction and functions of the works councils should be provided.

It seems the procedure is similar to the procedures of negotiations for establishment of
the EWC.

However, the common issue of Bulgaria and Ireland is that the workers’ representation
of'any kind existed mainly in the companies with trade unions (one third of the companies/
organisations in Ireland and about 20-22 % in Bulgaria). In fact workers and employees
are either represented by their trade unions (also when trade union representatives are
involved in the bodies, representing all employees) or are not represented at all.

In regards to the group level representation, it is valid for trade unions in all countries
and only in Croatia for the works councils. In Italy the group level representation could
be established by trade union delegates in regards to collective bargaining issues, and
in France, Ireland and Bulgaria there is no statutory group level representation for all
employees, but it could be established on voluntary base.

In all the countries laws for workers’ representation of the issues of health and safety
at the workplaces exist.

Laws for workers’ representation in MNCs, group of companies, European companies,
and European Co-operative societies also were passed in all the partner countries.

Apart from that, board level representation for the national companies (or national
subsidiaries of MNCs) exist fully in Croatia (since 2001), in France (for public and
recently privatised companies), and Ireland (only for the public companies), but not in
Italy and Bulgaria, with some exceptions for public agencies.

In some countries with a longer traditions of industrial relations or/and workers’
representation, there are comparatively better conditions of representation. In Croatia
the works’ councils may be established in companies, employing at least 20 persons,
according to the law from 1996. In Italy Unitary works’ councils may be elected
according to the tripartite agreement in the companies with at least 15 employees (5
employees in agriculture). Also some sectoral collective agreements allowed a lower
threshold where representatives could be elected - for instance 8 employees for the
textile and 10 employees for the metalworkers. In Italy also, particular rules in regards to
the establishment of representative delegations in micro companies exist, as well as for
the companies where trade unions are not presented. In France the works’ councils may
be established in companies, with at least 50 employers, but for many other companies



(with 11 and more employees) delegates of personnel may be elected.

In Bulgaria representatives, similar to French delegates of personnel could be elected,
and they often are acting as an alternative of trade unions (especially for companies,
where the workforce is not organized). However, their election is not compulsory, often
such representative delegations exist formally or employers try to use them as a mean
for avoiding trade unions.

Composition and elections of the representatives /delegations for the information and
consultations

Composition of the bodies/structures, representing employees for the purposes of
information and consultations is approximately similar for most of the countries, with
small differences. In all countries trade unions have the rights to nominate members of
the woks councils/representatives for information and consultation, as well as members
of the European Works Councils and all other bodies, representing all the employees.

In France the works’ councils are compulsory chaired by the employer/employers’
representative. In Italy the composition of the Unitary works councils is more
complicated, as two thirds are elected on the base of competition among the candidates
and one third is particularly saved for election only for nominees of the three main
trade unions, as the council also is responsible together with the sector trade union
representatives for the company level collective bargaining.

InIreland, Bulgaria and Croatia the composition of works’ councils is from employees/
workers’ representatives, including those nominated by trade union organisations/
sections, but elected by all the workers. The exceptions in Bulgaria are the health and
safety committees, where /4 of the seats are nominated by the employers.

Elections of representatives are also different. Elections of the trade union representatives,
who are involved exclusively in trade union issues usually are carried out according to
the trade union rules in all the countries. In some countries so-called social elections
(with secret and individual ballot) are made for all type of representatives (France,
Italy). Also in Ireland and Croatia the works’ councils and other bodies like health and
safety committees are elected individually by secret vote. Only in Bulgaria elections
are made by the general assemblies/ or assemblies of the delegates of workers and
employees.

In Bulgaria, the general assembly or assembly of the delegates do have the right to
decide to delegate the rights for information and consultation to the company trade
union organisations/sections. Also in Croatia, if the works council cannot be established



(elected) according to the legislative rules, its rights and functions may be taken by the
company trade unions.

Main rights, responsibilities and functions

In most cases the rights are related mainly to information and consultation, similar
to the envisaged in the EU Directives (including economic and financial issues,
employment, restructuring, work organisation). In Croatia the works’ councils have
some similar rights as in Germany and Austria, including the co-decision in regards to
some employment and social issues in companies and right to block some managerial
decisions, especially regarding to the dismissals and protection of workers.

In France works councils may take some management decisions (mainly regarding
social facilities in the companies). In some cases works councils can block the managerial
decisions regarding collective redundancies and restructuring.

In the same two countries the board level representation is used both for the public and
private sectors.

In the other 3 countries the rights and functions of the structures are related to the
information and consultations, as in Italy the Unitary works councils are also doing
collective bargaining negotiations.

In all the countries individual rights for the representatives like protection, training
and others were envisaged in the legislation.

3. Presentation and Methodology of the survey

For the purposes of the project a special survey was envisaged for each of the countries
involved. The main tasks of the survey were formulated as follows:
- to gather information about the scope and dimensions of the implementation of
the changes in legislation concerning information and consultation;
- to gather information about the processes going on in the separate sectors/
branches and companies;
- to identify the practical role of the trade unions in the development of the
information and consultation processes;
- to investigate the real results of the process in different types of organizations,
including Multinational companies/Community-scale undertakings;
- to identify information and consultation processes in undertakings with less
than 50 employed.

The survey was envisaged to be carried out on a national, sectoral/branch and
enterprise level, the aim being to look for representatives in industry and services. The



specific groups were trade union representatives in enterprises, from sectoral/branch
trade union structures and national representatives, workers’ representatives elected for
the purposes of information and consultation (including members of European Works
Councils), representatives of employers or human resource managers, representatives of
employers’ branch and national organizations (the last two groups could be interviewed,
if possible).

There are differences in the national approaches taken to the survey. In Italy, Croatia
and Bulgaria it was at sector and company level (and partially at national level) in
regards mainly to the implementation of the Directive 2002/14/EC. As in Italy mainly
trade union representatives and workers representatives were involved, in Bulgaria
and Croatia also employers’ representatives at various levels participated. However in
Italy also experts from academic institutions were interviewed. The sectors included in
Bulgaria are as follows — metallurgy, energy production and supply (electricity, heating
and others), chemistry and pharmacy, brewery. In Croatia the main sectors were metal
industry, construction, tourism and services. In Italy the main sectors were textile, metal
processing, chemistry and pharmaceutics, retail.

In Ireland the survey was broader, related to the employees’ representatives of
various structures, including members of Health and Safety committees, board level
representatives, works’ council members, trade union representatives from various
levels and others.

In France the survey was mainly focused at company level and based on case-studies,
concerning the European works councils.

For the purposes of the national reports all the teams used data from other similar
surveys.

3.1. Quantitative dimensions of the information and consultation rights:

a) Coverage

The coverage of the companies/organisations, where the works’ councils or other
representative bodies were established varies regarding to the traditions and duration
of existing of structures, representing all the workers and employees. According to the
national data, it includes approximately 90 % the companies, included in the national
legal framework in France and Croatia and 66% in Italy (public sector included). In
Bulgaria and Ireland the coverage is less, although in Bulgaria there are many cases,
where the trade unions accepted such functions.

In the sectoral collective agreements in some of the countries there are provisions
regarding establishment and functioning of the workers’ representative structures. They
exist mainly in Italy, especially in the sectors where the companies, covered by the
Directive/national legislation/tripartite agreements, predominate. In some Bulgarian



sectoral agreements such provisions were envisaged. However in some cases the
provisions are too flexible compared to the legislation - there are some efforts to establish
much better conditions for integration of trade union organisations in information and
consultation systems, sometimes even getting round the national legislation.

Also in most of the partner countries Agreements concerning representation at workplace
level exist. Such are mainly in Ireland - the survey, made especially for this project
- also shows that information and consultation arrangements are incorporated into
company collective agreements (77%). Such provisions could be found also in some
company—level collective agreements or special agreements in Croatia and Bulgaria.

Specific rules exist with regard to small and micro-enterprises, depending on the
traditions and duration of existing of workplace representation. In Italy and Croatia large
part of small enterprises are covered, because of the legislation provisions (Croatia) or
tripartite agreements from 1990-s (Italy). In France also for the small companies - with
11 and more employees - delegates of personnel may be elected but their functions are
more concerned with the representation and protection of the individual and collective
rights and interests, than with the information and consultation or economic issues.
Under Bulgarian law since 2001 some other representatives of all workers and employees
could be elected by the general assemblies or assemblies of the delegates and this is
valid for the enterprises/ organisations of all sizes, including also micro-enterprises with
less than 10 employees. The functions of such representatives are similar to the French
delegates of personnel, but they don’t have rights for information and consultations
according to EU Directives framework or national legislation. They also don’t have
rights for collective bargaining (it is exceptionally right of trade unions).

The national legislation and tripartite agreements of countries such as France, Croatia
and Italy give some provisions for representation at the companies, where there are no
trade unions/ or trade union members, which make this representation more easy. Such
provisions also exist in Bulgaria and Ireland, in most cases in non-unionised companies
there is no work-place representation, with the exception of the Health and Safety
committees. Some exceptions are also MNCs subsidiaries where the workforce is not
organized, but members of the EWC were elected and in some cases works’ councils
(for Ireland) or group or representatives for information and consultations (for Bulgaria)
were established.

Having in mind the results from the survey, some main trends regarding the coverage of
representation could be defined:

In Bulgaria, the total number for the country of the undertakings that should implement
the information and consultation legislation is approximately 6500-7000. In 2009,
according CITUB’s statistics, the total number of the enterprises with trade union
structures, affiliated to sectoral/branch federations where information and consultation
representatives were elected is only 186. Such representatives were elected in



undertakings in the mine sector, metallurgy, chemical and pharmaceutical industry, light
industry, food industry, including brewery, agriculture, energy, road, railway and marine
transport, trade, services and tourism, bank and financial sector. But this does not take
into account the bigger part of the undertakings where the rights are officially delegated
to the trade unions.

Because of the lack of official statistical data it is very difficult to find out the exact
number of the enterprises and organizations employing 50 and more workers where
the information and consultation systems were established. It is sure however they are
under 10 percent from all companies covered by the legislation.

For the different sectors the implementation of the systems is different. In metallurgy
in 60% of the companies with 50 and more employees the information and consultation
systems are implemented. In the energy sector the representatives for information and
consultation are elected in 60-65%, mainly in those having trade union structures. In
the brewery industry such representatives already exist in 1/3 of companies, but in the
chemical and pharmaceutical industry a very small part of the companies are covered by
those systems and they exist also in the enterprises where there are no trade unions.

In 22 MNC:s subsidiaries representatives in EWC are elected but this number is under 1/3
of the total number of all MNCs subsidiaries in Bulgaria. They are mainly in the energy
sector, metallurgy, metal processing and machine building industries and in the chemical
and pharmaceutical industry, and also the food industry. In six of the subsidiaries there
are no trade unions. Also in 2 of subsidiaries of European companies (where there are
trade unions) representatives for the Representative bodies at the headquarters of the
companies were elected.

In Croatia unfortunately, there is no available information on the number and share
of the companies or workers which fall into the scope of information and consultation
provisions of the Labour Code. The Central Bureau of Statistics lists active legal entities
in Croatia in categories that do not correspond with the limit set for information and
consultation rights (20 workers). Trade union data on the subject is limited to the
companies with trade union presence, which means it can not be used even for a rough
approximation due to almost non-existing trade union presence in small and micro-
sized companies.

Metalworkers’ Trade Union of Croatia has members in 199 companies which employ
44,597 workers (22,025 trade union members). Out of this number, 190 companies (95.5
percent) fall into the scope of national information and consultation framework employ
99.8 % of workers. In 2008, elections for works councils were held in 103 companies
(54.2 percent, employing 70.4 percent of workers); while in 61 companies (32.1
percent, employing 19.4 percent of workers) the information and consultation rights are
exercised by shop stewards.



A somewhat smaller number of work councils have been established in companies with
membership of the Trade Union of Construction Industry of Croatia — 129 out of
148 companies with trade union membership employ more than 20 workers, and
54 works councils are operating after 2008 elections (36.6 percent). In 96 percent of
the cases, the establishment of the existing works councils was initiated by the relevant
national trade union. In the remaining companies, the information and consultation
rights are exercised by shop stewards.

The lowest number of works councils is operating in tourism and services sector,
where Tourism and Services Trade Union of Croatia is present in 189 companies, 170
(90 percent) of which employ more than 20 workers. However, only 23 works councils
(13.5 percent) were established after 2008 elections.

As noted above, the Croatian Labour Code provisions on EWCs are still not in force,
which means that there is no obligation to include Croatian representatives in any
EWCs established in multinational companies operating in Croatia. However, a number
of EWCs has already included Croatian representatives, mostly as observers and in
some cases even as full members. As there is no available data on the number of such
cases and trade unions are aware only of sporadic individual examples, there is strong
concern that employers are using the legal vacuum to influence the election of EWC
members coming from Croatia. Representatives of the branch unions included in the
survey reported on cases where the trade union did not have any knowledge of Croatian
representatives being elected to EWCs (the information was obtained through contacts
with trade unions from other European countries) and they suspected that the company
had sent autonomously installed persons from the management level to the EWC.

In France the Enterprise Committee [Comité d’entreprise] is mandatory in companies
with more than 50 employees and exists in roughly 90% of the establishments falling
under Information and Consultation Directive. Since 2005 the elections are every 4
years (previously it was 2 years). The representative unions have almost the absolute
monopoly of presenting candidates, thus given them a position of force in terms of
distribution of information. In 2005 non-union lists obtained around 20% of the vote,
in small establishments between 55 and 99, where unions are often not present they
reached almost 50% of the representation these non-union lists.

The number of EWC headquartered in France is 123! from 1994 until 2009. Out of this
18 have disappeared due to a merger or dissolution of the company. Of course there are
hundreds EWC headquartered elsewhere with French representatives. But France has
a relatively high level of implantation of EWC. Other EU countries have not reached
this level of development.

1 http://www.ewcdb.eu/search_results_ewc.php




In Ireland those who work in unionised workplaces — about one-third of the total — have
representation though the trade unions. However, new procedures have been introduced
as a result of the EU Information and Consultation Framework Directive (2002/14/
EC).

Within the public sector, state agencies and state-owned companies have statutory
works council type bodies for information and consultation — so-called sub-board or
partnership structures — as part of a general framework of participation. In the private
sector there are organisations that have set up works council type bodies on a voluntary
basis. These are in addition to union representation in most cases. However, they are
rare.

The INFORMIA survey” showed that information and consultation arrangements, in the
workplaces of respondents, break-down as follows:

In 55.2 % of companies there are health and safety committees, in 35.5%-works councils
or similar, in 22.4 % there are board level representatives, in 6.4 % members of the
EWC are elected and in 4% other type of representatives exist.

In Ireland there are 236 agreements about the EWC, which are in force®.

In Italy, based on the data we possess at Institute for Economic and Social research
(IRES), data processed from ISTAT sources, there are 25,629 companies employing at
least 50 workers in Italy These predominantly operate in the following sectors: metal
(approximately 3,300), wholesale and retail (just under 3,000), construction (1,616),
health (1,448) and in most of them representative bodies are elected.

The number of employees working in companies of this size to whom the new law
applies — are approximately 5,300,000, principally distributed in the productive sectors
mentioned above. We are talking about approximately one-third of the total number
of Italian employees.

In Italy there are 437 EWC agreements in force®.

3.2. Main views of trade unions and employers in regards to the EU Directives
implementation at national level

Views vary among the trade union representatives and leaders as well as among the
employers’ representatives in most countries.

In countries where the systems of representation of all employees existed before 2002,
trade union leaders already have got used with such structures, as in countries like Italy

2 The findings of the INFORMIA survey should be treated with caution as they are indicative,
because of the small number of responses.

3 See EWC Infopoint- SDA Agreements Data base, http://www.sda-asbl.org/DbInfo/inizio.asp

4 See EWC Infopoint- SDA Agreements Data base, http://www.sda-asbl.org/Dblnfo/inizio.asp




the representative bodies usually are established by trade union members. The views in
such countries are mainly related to the innovations in the information and consultation
process, after the changes in legislation on the implementation of the Directive 2002/14/
EC.

In Italy the changes are characterised by various sometimes contradictory views. On
the one hand some trade union leaders from CGIL think there are no significant changes
in industrial relations after the implementation of the new Directive (secretaries of the
textile chemical trade unions of CGIL) and that there continues to be a cultural gap in
understanding and assessing how a proper information, consultation and participation
system can encourage a positive, more correct, corporate climate that can actually
enhance competitiveness ( secretary of the textile trade union).

On the other hand there are other opinions, positively valuing the normative innovations
after2002. According to such views, the new legal framework could help the improvement
of the information and consultation systems and industrial relations at the company
level (trade union secretaries from chemistry, metal processing, and retail sector).
However, there is a problem regarding the structural ability of trade unions to process
the information received. There is an objective difficulty on the part of the Unitary
union representative body (RSU) to make full use of the instruments of information and
consultation. A part of this difficulty derives from the fact that undertakings share only
some information.

In Croatia the introduction of works councils in 1996 was welcomed by trade unions
with mixed feelings. While many trade unions opposed the establishment of parallel
system of workers’ representation, fearing it would weaken the existing trade unions and
their activity on company level, encouraging the formation of “yellow trade unions”,
others endorsed the idea. The Union of Autonomous Trade Unions in Croatia (SSSH) as
well as the majority of its affiliated branch unions supported the establishment of works
councils, considering it an element of modern and democratic trade unionism.

After the new changes in the legislation in 2001 - 2003, both employers and trade unions
assess the national legal framework as fully aligned with the relevant EU legislation
currently in force, even providing a higher level of information and consultation rights
than required by the EU standards. In the case of trade unions, the main complaint
is aimed at the enforcement of the information and consultation rights due to weak
capacities of the Croatian labour inspection and slowness of the judiciary system (with
many cases being eventually dismissed due to the statute of limitations).

The only remark raised on the legislative framework by employers in Croatia was the
lack of sanctions for the misuse of works councils’ authorities. Although Information



and Consultation Directive envisages sanctions for both employers and workers’
representatives for misusing information and consultation rights, Croatian Labour Code
does not mention any kind of sanctions for works councils (or shop stewards assuming
their role).

In the countries, where the information and consultation rights and representation of all
the employees was accepted recently, comments are more sceptical, as the resistance by
the trade unions in such countries is usually quite strong.

In Bulgaria the opinions are also various and contradictory. Trade unions support a
common conviction (although with certain nuances) for the duplication and overlapping
of functions. Thus for instance according to the national representative of CITUB some
of the legislative clauses lead to overlapping with the trade union functions, but the rest
of them give the possibility of extending information and consultation rights. According
to some representatives of basic members/sectoral and branch federations and unions of
CITUB, the new legislative amendments enrich the information and consultation rights,
give the possibility of better trade union protection and help the collective bargaining and
agreements (trade unionists from metallurgy, chemistry and brewers, all from CITUB
affiliates). According to the representatives from the energy sector, the functions are
overlapping and there should be introduced a clearer distinction in legislation.

On behalf of the other trade union confederation — CL “Podkrepa” — there is moreover
a negative attitude towards the information and consultation systems, expressed by
a national level representative. According to him the functions of information and
consultation representatives duplicate those of the trade unions

On behalf of the employers there is a positive attitude towards the changes — a national
level representative of the Bulgarian Industrial Association (BIA) expressed the opinion
that the changes complement the existing rights in respect to a wider range of managerial
decisions, that they extend the rights of the workers in multinational companies, in
European companies and European Cooperative Societies.

3.3. Qualitative dimensions of the information and consultation process
A) Scope of the subject of information and consultations and the main results

In most of the partner countries the scope of the subject of information and consultation
process corresponds with their legal systems, however the results in the countries where
such systems were implemented earlier usually are better and more consistent than in
the others.

In Italy the interviews brought to light several significant points, but not always with
positive conclusions. The usefulness, in general terms, of a system of information and
consultation for both trade unions and employees and the difficulty, at the same time, of



utilising the system in a consistent manner; hence, the need to redefine the industrial
relations skills of delegates. There is a substantial difference between medium/large
undertakings where the trade unions are present compared to micro/small undertakings
with no trade union representation. In the former, especially where collective
bargaining take place, the right to information is respected, while in the latter the
system is largely ignored, except when a crisis occurs. The right to consultation is less
developed compared with that of information due to the resistance of undertakings
and also the shortcomings of the trade union organisations.

In Ireland despite the range of issues for the provision of information on which
employees should be consulted, as set out in the Irish legislation which transposed the
Directive, the INFORMIA survey shows that the issues discussed by works councils or
similar company-level arrangements, such as partnership bodies, is restricted. Most
topics, like organisation strategies and policies, training of employees, health, safety
& environmental issues, structures and work organisation, employment situation and
human resource management issues, pay and conditions of employees, are on the
agendas of around thirty to forty per cent of works councils, while only two issues,
‘actions of management’ and ‘general employment relations’ are discussed in more than
forty per cent of these.

In Bulgaria the scope of practical process of information and consultations varies in
sectors. In the metallurgy all issues related to restructuring, changes of employment and
organization of work are a subject of information and consultation. If some changes
in the economic or financial state of the enterprise occur the information obtained by
the representatives/groups on information and consultation is being discussed by the
trade union leadership. The chairman of the Brewers’ Federation (CITUB) based his
opinion on data from research of the industrial relations in the brewery industry carried
out in 2009 (referred to in the previous chapters) which shows that the employers as a
rule inform the bigger part of the enterprises for the business strategies, technological
changes, the data for the employment, etc. Not only the managers and the specialists
but also the administration and workers express their satisfaction with the information
received®.

The representatives from the two federations of the workers and employees in energy
sector (CITUB) expressed an opinion that the systems function mainly through the trade
unions — if the rights are delegated and if the elected representatives are members of
the trade union leadership. According to the chairman of the Federation “Chemistry
and Industry” (CITUB) the available data is not at all optimistic; the system does not
function effectively because of the lack of concern among the employers and also among
the elected representatives. The most of the issues discussed are cases of dismissals
regarding the legislative procedures.

5. See Survey of the Industrial Relations and HR Management in Brewery Industry, team leader E.Vachkova, 2009, ISTUR
data base



B) The role of the information and consultation process under the conditions of crisis

In most cases the role of information and consultation process during the crisis increased,
but mainly for the companies, where the institutions and mechanisms were already
established and developed.

In Croatia, coordinated efforts of works councils and trade unions became more
important than before, with the role of works councils being to demand more frequent
general workers’ assemblies in order to inform the workers on the business and financial
situation of the company, as well as to participate in negotiations with the management
on reorganising of working time (which falls under authorities of works councils). As
employers also claim that using works councils for informing workers on business
result in times of crisis can raise their support for unpopular but unavoidable measures,
it seems that respecting information obligations by employers has become slightly more
frequent in the time of the crisis, although the general trends noted above remain.

The role of information and consultation systems in the condition of crisis in Bulgaria
was underlined by some of the respondents. In general there is no data available in the
country neither for the strengthening of the role of those processes, nor for measures
for enlarging the rights for workers’ participation. There’s no official data for violation
of the information and consultation rights, although some Federations’ representatives
consider that there are attempts to restrict information especially for trade union
organizations.

The representatives of the trade unions in the energy sector think that the rights are
implemented in one or other way by the trade unions and via those mechanisms issues
of restructuring, employment, reduced working time, etc. were discussed. According the
representatives of the trade unions in the metallurgy sector the role of the I&C processes
in times of crisis is very important, because as a result of obtaining concrete information
some negotiations have been carried out and agreements have been concluded (on
reduced working time, freezing of bonuses, keeping of some of the social acquisitions,
etc). In the enterprises of the sector a minimum level of reduction of the staff has been
maintained.

InIreland, there were indications mainly in financial services organisations, in particular
in the banking sector where interviews were undertaken, that the opposite is the case,
with works council by-passed and the flow of information from management drying up.
In one of the banks a European Works Council was set up some ten years ago but there
was no mechanism for a flow of information to the workforce and it did not function
adequately. In these institutions there has been a rise of adversarial industrial relations
since the onset of the banking crisis.



In other sectors there is the view that there is a resistance to the changes considered
necessary to tackle the challenges presented by the global financial crisis. For example,
in the third-level educational sector the view was expressed that, while ‘change
management’ is the latest management technique, academic staff are resistant to any
increased accountability or levels of supervision.

C) Relations and interaction of the various forms of industrial democracy

Inmost of the countries there are either already well—established and functioning relations
between works councils (or information and consultation representatives) and European
Works Councils on the one hand and trade unions and other forms of representation at
the work-place on the other. Most of the respondents and experts think the existence
of good relations and co-ordination between various forms and institutions of workers’
representation as well as partnership relations between workers’ representatives and the
employers/ managers are purposed on the improvement of the workers’ protection and
quality of life at work-place.

However, the peculiarity for most of the countries, with exception of Italy, is that there
are many structures, representing workers/employees and the co-ordination between
them is rather difficult. They are the most in France and many in Bulgaria, Ireland
and Croatia, but in Croatia and France the functions are much clearer and the mixture
and interweaving of the functions could happen rarely. Even in such countries some
contradictions between various representatives could appear.

As noted above, information and consultation system in the Croatian national
framework is strictly separated from the collective bargaining system and information
and consultation rights therefore are not, as a rule, included in collective agreements at
any level.

In their general assessments all interlocutors agreed that information and consultation
rights do not interfere or limit trade union and other workers’ rights but supplement
them and unions were given the appropriate role in connection to all information and
consultation mechanisms, which were also judged to be mutually complementary.

However, further questions showed that negative attitudes toward works councils are
still present among trade unions, especially at lower levels. Works councils are often
seen as a means for employer to have an alternative body with legitimacy to represent
interests of workers, which is easier to manipulate. Special problems therefore occur for
the trade union in cases where works councils are not composed of trade union members.
From the point of view of the branch trade unions, the ideal situation is the one with their
shop steward being simultaneously the president of the works council. The problems
arise even in the cases where the works council is composed mostly of trade union
members who due to their personal lack of engagement in works council’s activities, or



the pressure coming from the employer, do not maintain regular communication with
the trade union.

In Ireland, sixty-eight per cent of the respondents consider it important to have good
relations with management, but just a third of respondents consider that this relationship
is satisfactory, a difference of 34 percentage points. For the relationship with the trade
unions, these figures are eight-two per cent and sixty-one per cent, respectively, a
difference of 21 percenage points. The satisfaction rate for the relationship with fellow
employees is considered to be better by the respondents, with a difference of just 16
percentage points between the importance rate and the satisfaction rate with this group.
When one examines the responses by the type of information and consultation body
the employee representative sits on — works council, health and safety committee
or worker director - the indications are that relationships with both the trade unions
and the employees are the most important in the mosaic of relationships employee
representatives need to balance. Indeed, the level of satisfaction with the relationships
with employees is higher across all forms of representation. It is worth noting that all
worker directors who responded to this question rated the relationship with employees
as very important and the satisfaction rate for this relationship was also the highest, at
seventy-eight per cent, of all the groups.

In addition, company-level information and consultation arrangements are not
widespread in the Private Sector or effective in Irish workplaces. Where information
and consultation structures operate at different levels within Irish workplaces, there
is a lack of connection or co-ordination of these different structures, with employee
representatives operating independently of each other within enterprises and
organisations. A greater sharing of information and a better level of harmonisation
would improve the functioning of all these information and consultation arrangements
and increase workers influence on corporate policies and strategies.

In Bulgaria, the view is that there are not enough legislative mechanisms for interactions
between the trade unions and the information and consultation representatives. There
is a misunderstanding of the different spheres and functions of the information and
consultation systems and the trade union representation at company level. In some cases
the information and consultation representatives attend also as observers the negotiations
for collective labour agreements. But there are no agreements yet regulating those
relations, or relations with the employer.

In many cases trade unions are more active than the elected representatives, but in
some cases they don’t support the information and consultation representatives, because
of concerns that these representatives would replace union structures, According the
Brewers’ Federation the trade union organizations in the subsidiaries of the MNCs are
active in this respect, but in the other enterprises they are still passive despite their
participation in training courses organized by the trade union and the consultations that
were carried out. Nevertheless, according the representative of the Federation there is a
field of cooperation in the sphere of the social partnership between the two groups.



D) Rights and responsibilities of workers representatives and sanctions in cases of their
violation

In most of the countries rights and responsibilities usually are implemented according
to the law by the works councils or groups for information and consultations and all
other representatives, but in some cases the employers could evade their obligations to
participate.

In Croatia all three branch unions agree (based on surveys conducted in companies
with their members) that around 30 to 35 percent of employers fully respect their legal
obligations on information and consultation. Violations occur primarily in failing to
provide conditions for the functioning of works councils (office space and materials,
working hours to be used for works council’s activities) and in failing to inform works
council on business results, scope and reasons for overtime work and composition of
the work force (especially including the number of workers on fixed term contracts and
reasons for their employment on such basis). If the information is provided, it is often
late or incomplete. Employers also evade adoption of redundancy social security plans
for collective dismissals and occasionally try to prevent or make it harder to organise
general workers’ assemblies.

In Bulgaria there is insufficient information regarding the implementation of those
rights, as the surveyed enterprises are few. Two elected representatives — from KCM
(national) and from E.ON (EWC member) have experienced good conditions for
training, trips, leaves and translation/interpretation. According the data from the other
federations such trainings have been provided also for metallurgy and brewery sectors.
As a rule most of the EWC representatives need additional information and language
courses.

There are no complaints for violations of the rights and no sanctions respectively. There
are some cases when the Regional Labor Inspectorates have visited enterprises to check
on work conditions and have recommended election of information and consultation
representatives, including in enterprises where the trade unions are very passive.



4. Main conclusions in regards to the information and consultation process

In many European countries the forms of workers’ representation — both via
trade unions and systems of information, consultations and sometimes- co-
determination were established and improved in the years 1950-s -1990-s. In the
partner countries systems for representation of all employees and information
and consultation were established in Italy and France, as founders of the
European Union. In Croatia the model of works’ councils, implemented in the
1990-s was based both on the memories of Yugoslav “self-management” and
influence of the German and Austrian traditions in industrial relations. In other
two countries — Ireland and Bulgaria, the main channels for representation
were trade unions. In Ireland this is because of the tradition evolved from the
British system. In Bulgaria, although before 1989 there was legal framework
and some practices of “socialist self-management” existing in 1986-1989,
since 1990 trade unions having just revived their independence, and began to
oppose strongly the implementation of any other channels of representation, as
they remain afraid of employers’ interference and intentions.

For some countries like Ireland the accession to the EU brought a more
consensual approach in industrial relations, including improvement of labour
legislation and implementation of rights for information, consultations and
participation of the employees as well establishment of the system of board
level representation for the public sector. For Bulgaria and Croatia the
process of preparation for accession to the EU influenced labour legislation
and brought about the extension of the concept of fundamental rights at
work, including information, consultation and participation and in the area of
occupational health and safety

The European Directives for information and consultation reflected the
national industrial relations systems and the national systems of representation,
information and consultations, including both member-states and countries,
being still candidates like Croatia. This could be observed firstly after the
implementation of the Directive 1994/45/EC of the European Works Councils in
late 1990-s and especially after the implementation of the framework Directive
2002/14/14 for the information and consultation at work-place. The influence
is more concentrated in the countries where trade unions mainly represent
workers, including Ireland and UK and most of the East European countries,
with exception of the countries , where works’ councils were established in
1990-s like Hungary, Slovenia and also Croatia.

The coverage of the existing information and consultation systems is
comparatively high in countries where it existed before the implementation
of directives and low in the countries, which implemented such legislation in
2006-2007. Both in Bulgaria and Ireland, as in other countries like UK and



Malta and new member states like Poland, Baltic states etc., representation
is much better developed in the companies where there are trade unions. In
companies, without trade unions (including most of the small and micro-
companies) the representation is either weak or formal or doesn’t exist at
all. An exception among the big companies without trade unions are some of
MNC subsidiaries , where EWCs were elected and also groups for information
and consultation or works councils were elected. For Ireland also workers’
directors were elected in the public sector companies.

In countries having longer experience of information and consultation, better
conditions for the representation in the small and micro-companies exist. In
Italy and Croatia there are lower thresholds for the establishment of structures
for information and consultation in smaller companies and in France in
companies with 11 and more employees delegates may be elected. But their
functions are not related to information and consultation in particular. Although
in Bulgaria also for small and micro-companies representatives, similar to
delegates may be elected in fact they are rarely elected and their functions are
too weak.

In most of the countries the scope of the subject of representatives for
information and consultation, and the practical results of their activities
depend on the quality of information, shared by the employers, as well as by
the abilities of the individual representatives to obtain and use this information.
In some countries difficulties are mentioned (Bulgaria, Croatia, and Italy),
mainly related to the lack of appropriate competences among many trade union
representatives.

In Bulgaria and Ireland the co-ordination between various representative
structures at work-places is weak and the information obtained by various
channels could not be used in appropriate way. A greater sharing of information
and a better level of harmonisation would improve the functioning of all these
information and consultation arrangements and increase workers influence on
corporate policies and strategies. The co-ordination is better in Italy where
the structures for information and consultation and collective bargaining at
company level are one and the same and in Croatia, where there is strong
separation between the collective bargaining and information, consultation
and co-determination.

In regards to the EWC the coverage is higher for old EU member-states than in
Bulgaria. For Croatia the legislation is still not in force, but for some MNCs
subsidiaries such representatives were elected. The co-ordination of functions
between national and international representatives is still weak for the countries
like Bulgaria, as in some cases there are elected representatives for the EWC,
but there is no representation of the subsidiary (especially where there are no



trade unions). Another problem appears when mainly trade unions represent
the workers in the subsidiary of the MNCs, but the elected representative is
either not a trade union member, having been either elected by the employees,
or promoted by the employer.

e In most countries the position of trade unions regarding the new rules for
information and consultation varies from moderate scepticism to moderate
optimism. Countries, where such systems have existed for longer are dissatisfied
with the practical implementation of the new Directives. Trade unions from
countries where such systems are comparatively new prefer to develop this
new function and to extend it to as much as possible within companies. Trade
unionists also recognize the importance of new legislation for workers’ rights.
The employers who participated in the survey (in Bulgaria and Croatia)
usually support the new systems, but they could not point out any importance
in company results.

e While in most countries some changes in the legislation is desireable, it
seems it is either a little early for such debates, or there are particular national
issues to be discussed at national level. In general, for some countries more
clear differentiations between rights, responsibilities and functions of the
representatives for information and consultation/works’ councils and those of
trade unions should be made and /or much more mechanisms for involving trade
unions in the process of information and consultations should be envisaged.
For several countries better conditions for small and micro-enterprises, as well
as for the companies, where there are no trade unions was desirable. Also for
some countries some mechanisms for influence by workers/ employees on the
decision-taking process could be discussed and eventually established.

e Having in mind most of the already mentioned conclusions, some ideas of
revision of some Directives, especially Directive 2002/14/EC could be
discussed. The most important point is the clarification of the functions of
the information and consultation representatives compared to the trade union
functions and functions of the other elected work-place representatives. Also
some broadening of the scope of issues for information and consultation could
be examined. The representation at the small and micro-companies as well as
the peculiarities in the public sector could also be examined by legislators.

Notes: The main sources of this paper are the five national reports, made for the
purposes of the project. Also the data from the ETUC database (www.worker-
partcipation.eu) were used for clarification of some issues of the national industrial
relations systems. All other sources are mentioned in references.






APPENDIX

NATIONAL REPORTS OF THE FIVE PARTNER COUNTRIES BASED ON
THE FINING OF SURVEYS CARRIED OUT IN BULGARIA, CROATIA,
FRANCE, IRELAND AND ITALY

National report on legal framework of information and consultation and its
implementation in Bulgaria

The objective of this report is to present the main results and conclusions of the special
empirical survey carried out in Bulgaria under the project INFORMIA. It is a result
of the joint team efforts of the project partners - CITUB and the Bulgarian Industrial
Association (BIA), in the course of five months. The report contains several main
sections:

1) Review of some ideas and definitions in respect to information and consultation
found in literature and documents; 2) A brief survey of the Bulgarian labour legislation
in the field of information and consultation and its compliance with the EU directives;
3) Presentation of the survey — methodology, analysis of the results in view of the
qualitative and quantitative criteria; 4) Conclusions.

1. Main ideas found in the literature in respect to information, consultation and
management participation and their role in the process of industrial relations.

In literature definitions of “industrial democracy”, “economic democracy”, “workplace
democracy”, “labour democracy” and mostly “workers’participation in management”
are widely used. This terminology is used both in scientific developments and in reports

of institutions (for example the ILO)' .

In general, the terms “industrial democracy” or “workplace democracy” mean either
all forms of participation, including also participation through trade unions (collective
bargaining and collective agreements, consultations, participation in protests, etc.),
or envisage mainly the participation, which gives the possibility of the whole staff
to express its positions (directly or indirectly through its representatives) on issues
concerning the management of the enterprises. The definition of “economic democracy”
or “participation economy” in a wider sense also covers both the forms of participation
in management and the forms of workers’ financial participation in the ownership and
profit sharing, buying up of enterprises by the staff and creation of worker cooperatives.
In a narrower sense the definition covers mainly the workers’ financial participation.>

1. See also Bol de Bal M. Participation: Contradictions, Paradoxes, Expectations. Trade Union Interpanorama/Euroglogus,
No.4, 1992, (translation from English); Bean R. Comparative Industrial Relations. An introduction to cross-national perspec-
tive. Routledge. 1994; Glegg S. Organisational Democracy, Power and Particicpation. -Organisational Democracy and Politi-
cal Process. Ed.by C.Crouch and F.Heller.1983; Schuller T. Democracy at Work.1985; Poole M. Industrial Relations .Origins
and Patterns of the National Diversity.1990

2. See also Gauzner N. and collective. “On the So called Economy of Participation — Trade Union Interpanorama/Euroglo-
bus, 1992, No.4 (translation); Organizational Democracy and Political Process. Ed.by C.Crouch and F.Heller.1983.



Management participation is most often viewed as direct participation at the workplace
and participation through elected representatives who, depending on the industrial
relations’ traditions in the respective countries, have different established rights — from
a consultative right to the right of direct participation in managerial decision making.
In separate cases “participation in management” or “industrial democracy” is in a wider
sense treated as a combination of “responsible autonomy with the managers’ direct
control™.

In literature and in practical discussions there are a number of disputes concerning
the conditions for establishment and promotion of different forms of management
participation and financial participation as well. For instance, part of the researchers
claim that in times of crisis, financial difficulties and/or transformation of enterprises
such as change of ownership etc., there are conditions for higher motivation and initiative
of the workers and employees, especially in view of the future preservation of their
workplaces. Others consider that in enterprises with favorable business environment,
which invest in good quality qualification and training of their work force, there are
better conditions for industrial democracy and management participation.*

In most of the cases management participation, in its different aspects (even if considered
as implementation of the rights of all employees in the enterprise) does not oppose to the
right of association and collective bargaining, but is viewed rather as complementing
the workplace democracy. In separate cases the data gathered on the basis of empirical
investigations show that some employers try and use direct participation - i.e. the
different workplace forms - as semi-autonomous or autonomous work groups, in order
to oppose trade unions, but these attempts are not always successful.

In contrast to “industrial democracy” and “management participation”, the notions
“information and consultation” are more rarely met in literature until the middle of
1990’s rather in the context of management participation. Only after the beginning of
the adoption of the EU information and consultation directives and especially after
2002, comments on these specific notions began to appear in some publications.

At the same time the practices of management participation originate in a number of
industrially developed countries as early as the first quarter of the 20™ century. Since the
50’s, industrial democracy is recognized also in the national labour legislation of some
west European countries. Industrial democracy and management participation in all its
aspects became the subject of international and European documents as part of the labour
and trade union rights of the workers and employees. A number of organizations — The
International Labour Organization®, the Council of Europe (CE) — have their special
documents concerning the rights of workers’/employees’ representatives, including

3. Brown K. Understanding Industrial Organisations. Routledge, London and New York.1992, pp194-198
4. Jones D. Participation in Transitional Economics: Evidence from Bulgarian managers.- IRRA Series. Proceedings of the
47 Annual meeting. 1995. Washington, D.C., pp.235-245

5. See also ILO Convention 135 /1971 on the rights of workers’ representatives



representatives through trade unions and representatives of all employed, and the right
to information and consultation is treated in some of them. In the CE European Social
Charter adopted in 1961 and revised in 1996 a number of texts appeared concerning
the industrial democracy and especially the rights to information and consultation.
Article 21 of the Charter gives the general frame of the rights to information on the
economic and financial situation of the enterprise, as well as the right to consultation
on decisions which might significantly affect the workers’ interests, especially in the
sphere of employment. Article 22 treats the right to participation in determination and
improvement of working conditions and working environment and Article 29 treats the
right to information and consultation in cases of collective redundancy. Besides that,
Article 28 envisages the right of all workers’ representatives to protection and facilities
to be accorded to them®.

A number of aspects of the industrial democracy and the right to management
participation underlie in the main EU documents, as early as the 1980’s. The Social
Charter (the Charter of the Fundamental Social Rights of Workers) adopted in 1989,
which has no obligatory character, contains an action program aimed at better unification
of the conditions and mechanisms for implementation of the social rights of the workers
and enlargement of management participation. The Social Protocol — an addition to
the Maastricht Treaty of 07.02.1992 and the Resolution of the European Commission
of 22.09.1994, describes in greater detail the activities in the sphere of management
participation. The Amsterdam Treaty (1997) widens the competences of the European
Community to accept by qualified majority and implement directives on the workers’
rights to information and consultation and to accept by consensus directives concerning
the collective protection of workers and employers, including participation in the
management of enterprises.’

With the adoption and ratification of the Lisbon Treaty in 2009, the Charter of
Fundamental Rights of the European Union adopted in Nice as early as 2000, comes into
force without having an obligatory character. The Charter contains a number of labour,
social and trade union rights, such as the right to freedom of association, collective
bargaining and agreements, protests, strikes, as well as the right to information and
consultation®, the requirement being that the information should be given on the
appropriate level and at appropriate time.

At the beginning of the 1990’s, within the EU bodies discussions began on the adoption
of the first European directives on information and consultation rights. The European
Works Council Directive was adopted in 1994 (revised in 2008). The purpose of this
Directive is to guarantee the social dimensions of the economic processes accompanying

6. See European Social Charter (revised) — Fundamental Principles and Rights at Work and Promotion of Collective
Bargainingand Promotion of Collective Labour Negotiations. ILO Project. 2002, Annexes.

7. See Consolidated Version of the Treaty on the Establishment of the European Community, art. 137, Official EU newspa-
per, 29.12.2006, http://eu-clx.europa.cu/bg/

8. See Charter of the Fundamental Rights of the EU, Art.. 27, Official EU newspaper, 14.12.2007, http://euro-lex.curopa.
eur



the expansion of the multinational companies and to ensure information, consultation
and participation of workers in the management of these companies’.

Later on, a number of other directives dealing in different extent with the process of
information were adopted: Directive 98/59/EC, which creates a frame for elaboration of
the order and the ways for provision of information and consultation in cases of collective
redundancies envisaged by the employer; Directive 2001/23/EC on the approximation
of the laws of the Member States relating to the safeguarding of employees‘ rights in
the event of transfers of undertakings, businesses or parts of undertakings or businesses,
where an obligation for provision of information and consultation is again envisaged;
Directive 2001/86/EC supplementing the Statute of the European company with regard
to the involvement of employees; framework Directive 2002/14/EC for informing and
consulting employees from the EU member states, which creates the general rules
of information and consultation on enterprise level and spreads over all enterprises
with 50 and more employees; and the adopted in 2003 Directive 2003/72/EC, which
complements the Statute of the European Cooperative Society with regard to the
involvement of employees. The last three adopted Directives give detailed definitions

CLIN3

of the notions “informing”, “consulting” and “workers’/employees’ representatives”.

Thus under “workers’/employees’ representatives in enterprises” we are to understand
those envisaged in national laws. “Informing” means that the employer provides
workers and employees with records/data, so that they could get acquainted with a
certain problem/issue and examine it. “Consulting” means exchange of views and
setting up of dialogue between workers/employees, and the employer.'°

In most of the publications which treat the issues of information and consultation, these
processes are bound together and/or their difference to participation in management
is indicated. Thus information and consultation are seen as stages of participation in
management and as processes which precede but differ from the process of management
participation'!. There is an opinion that these are mild forms of participation, in contrast
to the hard ones, which are connected to the participation in decision making and
representation in the supervisory/managerial bodies of the enterprises. Information and
consultation are treated as an element of the European Social Model, more precisely its
aspects concerning the citizens’ social rights, as well as in the context of the national
legislative systems and the common European frame.'?

9. Sherrer P., K.Aln, E.Ribarova, N.Daskalova, V.Dimitrova. Social Partnership, Management Participation, Privatization.
Publication from a Project under the Programme “PHARE-Democracy”. ISTUR with CITUB. Hans-Boeckler Stiftung. Jim
Conway Fouindation.1998, c.61

10. See Directive 2002/14/EC of the European Parliament and the Council of Europe from 11 March 2002 on the creation
of a common frame for information and consultation of the workers and employees in the European Community, http://.
eur-ex.europe.cu

11. See also “Labour Relations in Industrially Developed Countries with Market Economy.” An Introduction prepared by the
International Labour Bureau — Geneva for a National Seminar on Labour Relations carried out in Sofia, January 1991 — Trade
Union Practices, No.4, 1991/publication of CITUB; Arrigo G. Information, consultation and employees’ participation in Eu-
ropean companies. —European Works Councils and Industrial Relations in Europe: East-West Comparison. Ed. by G.Casale,
International Labour Office. Central and Eastern European Team. Budapest.ILO.1999., pp 88-107; Blanke T. Workers’ right
to information and consultation within the undertaking (Article.27).- European labour law and the EU Charter of Fundamen-

tal Rights.(summary version).Ed. by Br. Bercusson.ETUI, Brussels, 2002, pp.45-53;
12. Bx. Arrigo, G. ¢.97-99




Besides that information and consultation are increasingly viewed in the context of
workers’ representation, which as a system encompasses more forms, including the
clear trade union representation, relations with trade union structures in enterprises and
the processes of collective bargaining and agreements.

2. Bulgarian national labour legislation and the processes of information and
consultation

With regard to the aspects of information, consultation and management participation,
Bulgarian national legislation has undergone an interesting development. This is mostly
due to the specific and very often opposing position of the trade unions. The beginning
of the political and economic changes at the end of 1989 found the established in 1986
normative frame, which envisaged participation in management on all levels, but was
in practice suspended and inoperative. In the beginning of the 90’s the clauses for
participation in the management were removed from the legislation, in order not to
stand in the way of the revival of the free trade unions. The only element that remained
was the general assembly/the assembly of the workers’ and employees’ delegates of the
entire staff of the enterprises. It preserved certain functions, for instance: the right to
determine the final version of the proposals for the collective labour agreement (CLA)
and the trade union/s to lead collective bargaining; to approve the resources for social
activities; to carry out consultations for changes in labour legislation. In 1997 the Act on
Health and Safety at Work was adopted, according to which enterprises with 50 or more
employed workers should establish Working Conditions Committees (WCC), and any
other enterprise with 5 to 50 employees should establish Working Conditions Groups
(WCGQG). Half of the composition of WCC/WCG is determined by the general assembly/
assembly of proxies.

In 2001 some other functions have been conceded to the general assembly/assembly
of delegates, for instance: the right to elect representatives for the protection of the
economic and social interests of the employees (very often alternative to the trade union
representatives); the right to determine representative/s for participation in the general
assembly of the shareholders/partners for enterprises with 50 and more employees and/
or representative/s for participation in meetings of governing bodies where questions
of economic and social character are discussed, in compliance with the existing rights
provided in the Commercial Law. At the same time, the changing conditions in the
country provoked legislative and practical changes for the establishment of information
and consultation rights in the Bulgarian enterprises and companies.

During the 90’s multinational companies began to enter the country. In some of their
subsidiaries, upon the initiative of the existing European Works Councils (EWC) and the
trade union structures in the headquarters of the companies, negotiations were carried
out with Bulgarian staff representatives (most often with trade union structures) and
representatives to the respective EWC were elected. Until the beginning of 2007 they
had the statute only of observers.



In 2000 Bulgaria ratified the European Social Charter (revised), including the clauses
for information and consultation rights. The negotiations for Bulgaria’s accession
to the EU began during the same year and already in 2002 Bulgaria had to start the
transposition of the EU directives on information and consultation. Although in a
number of cases such processes have been carried out through the trade union structures
in the enterprises, this is not regulated in our legislation, especially with regard to
information on the economic and financial condition of the undertakings. During 2005-
2006 there was preparatory work on a project for changes and amendments of the
Bulgarian Labour Code. After it was adopted and became operative (on 01.07.2007), the
rights to information and consultation also came into force. The changes envisage the
transposition of all information and consultation directives. A separate act was adopted
for the election of workers’ representatives in the multinational companies EWCs and in
the representative bodies and supervisory/management bodies in the European company
(SE) and European cooperative societies (SCE).

In spite of the trade unions’ request the general information and consultation powers
in the Labour Code to be conceded entirely to trade union structures in enterprises,
the legislative frame gives an opportunity for two variants of information and
consultation representatives’ formation: establishment of new structures —
information and consultation representatives with restricted powers (only according to
the Directive) for enterprises and organizations with 50 or more employees, elected
by the general assembly of the workers and employees/assembly of delegates upon
proposal of employees and trade union structures; and the second variant - a possibility
for the general assembly/assembly of delegates to decide and delegate to the trade
union structures in the enterprises the right to nominate information and consultation
representatives independently.

The provisions in the Act on Information and Consultation of Employees and Workers
in Community-Scale Undertakings, Groups of Undertakings and European Companies
are identical to those concerning the national representatives - there are possibilities for
direct elections by the general assembly of the staff/assembly of delegates or the general
assemblies/assemblies of delegates can take a decision to delegate to the trade unions
the right to nominate the representatives to EWCs and to the representative bodies
of European Companies and European Cooperative Societies. The representatives
to the supervisory/management bodies in SE and SCE are elected by the respective
representative bodies which have been already (previously) elected.

The rights of all categories of representatives are envisaged in compliance with
the directives, including protection against dismissal, training, etc. Some of the
representatives’ rights ensuing from Directive 2002/14/EC (for instance, for provision
of good working conditions, leaves etc.), are to be executed not directly, but after
concluding a special agreement with the employer, or included as clauses in the CLAs.



Still, Bulgarian legislation on this issue is incomplete and there are a number of gaps
in it. There are no clearly regulated mechanisms of interaction between the separate
forms of industrial democracy. Sometimes many channels for representation of interests
having the same functions pile up in undertakings. The functions and the rights of the
information and consultation representatives need better differentiation, in order to
avoid duplication and overlapping.

3. Methodology of the survey
For the purposes of the project a special survey was envisaged for each of the countries
involved. The main tasks of the survey were formulated as follows:
- to gather information about the scope and dimensions of the implementation of
the changes in legislation concerning information and consultation;
- to gather information about the processes going on in the separate sectors/
branches and companies;
- to identify the practical role of the trade unions in the development of the
information and consultation processes;
- to investigate the real results of the process in different types of organizations,
including Multinational companies/Community-scale undertakings;
- to identify information and consultation processes in undertakings with less
than 50 employed.

The survey was envisaged to be carried out on a national, sectoral/branch and
enterprise level, the aim being to look for dimensions in industry and services. The
specific groups were trade union representatives in enterprises from sectoral/branch
trade union structures and national representatives, workers’ representatives elected for
the purposes of information and consultation (including members of European Works
Councils), representatives of employers or HR managers, representatives of employers’
branch and national organizations. Workers were envisaged indirectly as a specific
group, but their attitudes were not surveyed.

The following themes were included in the subject of the survey: the existing systems
of information and consultation and the degree of trade union integration in them;
information and consultation systems in enterprises with no trade union structures;
possible processes of information and consultation in small and micro enterprises;
mechanisms of functioning of the systems (themes discussed, proposals, relative share
of accepted proposals by employers); interaction of information and consultation
representatives with other forms of industrial democracy in the enterprises, including
interaction with trade union representatives.

Methods of the survey: questionnaires for semi-standardized interviews with trade
union representatives, employer’ representatives and I&C representatives elected by the
workers; questionnaires for analysis of documents from enterprises; questionnaires for
statistical information — gathered from national and sectoral levels.



The basic hypotheses, especially for Bulgaria, were the following:

A/ The 1&C process in undertakings is going on too slowly. No more than 10% of
all companies with 50 and more employed are covered by these systems. In some of
the undertakings the I&C functions have been officially undertaken by the trade union
structures, but in a number of cases this did not happen according to the requirements
of the Labour Code — after delegation of rights by the general assemblies/assemblies of
proxies, but after an agreement with the employers (very often informal).

B/ The 1&C process has made a better progress in the subsidiaries of the multinational
companies. In spite of that, not more that 1/3™ of the existing subsidiaries with EWC has
elected Bulgarian representatives.

C/ The 1&C processes in undertakings with no trade union structures are progressing
slowly. Still, in separate cases this is initiated by the employers, including subsidiaries
of MNC.

D/ In the small and micro enterprises in the country, there is no workers’ representation
in practice.

The survey was carried out in the following way and with the following results:

- on a national level — interviews with representatives of the two trade union
federations (CITUB and CL “Podkrepa”) and one nationally representative
employers’ organization (Bulgarian Industrial Association);

- gathering of statistical data;

- onaregional level — gathering of statistical data;

- on a sectoral/branch level (in the metallurgy and energy sectors) — through
interviews with trade union representatives, two CITUB representatives
from the energy sector, one from the metallurgy sector, and from the branch
employers’ structures — one from the chemical and pharmaceutical industry,
one from the brewery industry.

- Enterprises have also been surveyed:

\ one from the metallurgy sector — The Non-ferrous Metals Smelter (KCM —

Plovdiv).

Information has been gathered from documents and interviews taken from the
employer, the CUTUB shop steward and one I&C representative, member of the
CITUB trade union structure;

\ one from the energy sector (E.ON) — information gathered from documents;
interviews taken from the CITUB shop steward in one of the subsidiaries and from
a member of EWC, also member of CITUB.

For the purposes of the analysis results from other surveys have been used: the
survey of the Institute for Social and Trade Union Research (ISTUR) with CITUB on
the Industrial Relations in Multinational Companies, carried out once every 5 years
with the collaboration of the Friedrich Ebert Foundation. Data from 2008 have been
examined, covering 24 enterprises from the following sectors and branches: production
of construction materials and construction, processing industry, machine construction



and electrotechnics; public utility machine construction, chemical and pharmaceutical
industry; pulp and paper industry; light industry (textile); ceramic industry (porcelain
and faience); food industry (sugar, milk processing, brewing industry); electricity
production and supply; hotel industry. Another survey that was used was the one carried
out in the brewing industry by a team with leader - the International University — Sofia
branch, in 12 enterprises, using data from 2009. The conclusions of a survey carried
out in the metallurgy, transport and healthcare industries in 2009 were also taken in
account. This survey was conducted in the frameworks of a joint project 2008/108471
“Health-safety and environment in the work place” of CITUB, ISTUR and LO Norway
funded by Norwegian Cooperation Programme for Economic Growth and Sustainable
Development. Other data from the ETUI-SEEUROPE network, SDA, etc. were also
taken into consideration.

Analysis of the survey results
3.1. The effect of the acceptance of the legislation amendments with regard to the
positions of trade unions and employers

The standpoints of Bulgarian trade unions and employers in respect of the transposition
of the information and consultation directives are well known although they underwent
certain evolution. The two trade union confederations opposed the changes for a long
time, mainly because they feared intervention on behalf of employers in the systems of
representation and attempts from their side to use the representatives for the purpose
of neglecting or even eliminating the trade unions on enterprise level. This was clearly
seen during the discussions of the draft laws. The employers manifested contradictory
attitudes — from strong support on behalf of some organizations like the Confederation of
Employers and Industrialists in Bulgaria in the period 2002-2005, through a tendency to
acceptthe trade unions’position during the same period (Bulgarian Industrial Association)
or a certain interest on behalf of organizations uniting mostly small enterprises (Union
for Private Economic Enterprise), to full neglect on behalf of the remaining national
employer structures, as well as separate branch structures and individual employers.
In 2005-2006, in the process of preparation of the draft laws, the employers took the
point of view that the trade unions have the right to be integrated in this process, but
since there were a number of enterprises without trade union structures and the right to
1&C was individual as well, they defended the position that new structures should be
established — representing the entire staff. Since the government representatives wanted
literally to transpose the directives as soon as possible and, without taking into account
the national specificities, finally a variant by compromise was accepted.

The information from the survey conducted especially for the purposes of the project
gives a renewed picture of the way the changes are perceived. In general, each of the
interviewed considers that the changes in legislature comply with the European norms.
Only the CITUB representative (from the headquarters) has answered slightly differently
— that practice is still something different and legislation cannot be implemented
absolutely.



In respect to the correspondence of the new systems with the hitherto existing
mechanisms of representation, the opinions begin to differ. Trade unions support a
common conviction (although with certain nuances) for duplication and overlapping of
functions. Thus for instance according to the national representative of CITUB some
of the legislative clauses lead to overlapping with the trade union functions, but the
rest of them give possibility for extension of the information and consultation rights.
According to some representatives of basic members/sectoral and branch federations
and unions of CITUB, the new legislative amendments enrich the 1&C rights, give
possibility for a better trade union protection and help the collective bargaining and
agreements (Federation “Metalici”, Federation “Chemistry and Industry”, Trade Union
of Brewers). According to the representatives from the energy sector, the functions
are overlapping and there should be introduced a clearer distinction in legislation. We
should also pay attention to the opinion of the national representative of CITUB, that
there is a big threat of subjectivism: the creation of these systems and their functioning
depends mainly on trade unions and employers, or only on employers and in many cases
there is no initiative or the systems exist just formally.

On behalf of the other trade union confederation — CL “Podkrepa” — there is more over a
negative attitude towards the I&C systems, expressed by a national level representative.
According to him the functions of 1&C representatives duplicate those of the trade
unions, although there are more possibilities for information and consultation.

On behalf of the employers there is a positive attitude towards the changes — a national
level representative of the Bulgarian Industrial Association (BIA) expressed the opinion
that the changes complement the existing rights in respect to a wider range of managerial
decisions, that they extend the rights of the workers in multinational companies, in
European companies and European Cooperative Societies.

The way in which trade unions and employers as a whole apprehend and support or don’t
support the introduction of these systems, can be complemented by their assessment
of the functioning of these systems. Thus for instance, it is a priority for CITUB (in
spite of the opposition of part of its structures). Representatives of CITUB actively
participated in the preparation of the draft laws and the Confederation has carried
out trainings and campaigns. According to several representatives of sectoral/branch
federations, information and consultation is a way of expanding the social dialogue
and extending the rights to management participation. So there is no denying the fact
that the introduction of the systems is supported, in spite of the fear of marginalization.
According to employers from the metallurgy branch, the trade unions in the branch are
very active and it is namely they that have created conditions for the election of 1&C
representatives. At the same time, the representative of the Trade Union of Brewers,
Food and Beverages emphasizes that there is no adequate interest and activity on behalf
of the trade union structures in enterprises. The representatives of the two CITUB
federations from the energy sector are far more skeptical — they are not positive in



respect to the changes, since they fear doubling and displacement of the trade unions,
although elections for representatives have been carried out in the enterprises with their
structures and their members participate in the groups of 1&C representation.

According to a representative of the Federation “Chemistry and Industry”, CITUB and
the employers from the branch tend to take advantage of the changes in enterprises
with no trade union structures, in order to avoid their establishment. Enterprises from
different branches also report that their employers initiate the establishment of 1&C
systems while trade unions remain passive. Here, the aims are not clear since these are
enterprises with low degree of unionization and trade unions have a weak influence.

The CITUB trade union representatives on an enterprise level (E.ON) fear mainly
the duplication of the functions, which coincides with the fears expressed by the
representatives of the federations uniting the workers in the same sector (energy).

On behalf of CL “Podkrepa” the attitude is entirely negative — they do not support and
encourage this process.

The employers accept the process in principle both on a national level (BIA), and
on a branch level (Branch Chamber of Ferrous and Non-ferrous Metallurgy). The
employers from the metallurgy branch have difficulties in enterprises with no trade
union structures, where the establishment of these systems should be initiated by the
managers themselves. People from the Branch Chamber of Energy believe that there is
a certain overlapping of the functions.

On an enterprise level (Non-ferrous Metals Smelter - KCM) the attitude of the
employer is positive in principle. The establishment of I&C systems is apprehended as
a form of social dialogue expansion.

The attitude of most of the employers in multinational companies is similar (according
to data from the ISTUR 2008 survey). In most of them the possibilities for information
and consultation have been discussed with the trade unions and conditions for the best
representation were created. In separate cases the employers have unofficially accepted
that it is the trade unions that will be their main partner in the field of information and
consultation.

As a general conclusion - the data from the survey shows a hesitant and not quite clear
position of the trade unions and even lack of a common position and controversies
on a national level (between the two confederations), between the main members of
CITUB and between representatives of the grass root organizations. In spite of the fact
that CITUB in principle supports the drafts for legislative amendments, there are still
serious doubts in respect to their implementation among its structures. At the same time
employers take in positively the introduction of 1&C systems, but this does not reflect
the position of all employer structures.



3.2 Quantitative dimensions of information and consultation

A/ Officially, the enterprises which are business organizations in 2007 were 5584". It
is possible that in 2008 - 2010 their number has decreased due to bankruptcies. For the
organizations funded by the state budget and the nonprofit organizations employing 50
people and more there are no accurate statistical data, but according unofficial statistics
we can estimate a number of 1200 - 1500. This means that the total number for the
country of the undertakings that should implement the information and consultation
legislation is 6500-7000. In 2009 according CITUB’s statistics the total number of the
enterprises with trade union structures, affiliated to sectoral/branch federations where
there are elected information and consultation structures is only 196. Such representatives
are elected in undertakings in mine sector, metallurgy, chemical and pharmaceutical
industry, light industry, food industry, including brewery, agriculture, energy, road,
railway and marine transport, trade, services and tourism, bank and financial sector. But
this does not take into account the bigger part of the undertakings where the rights are
officially delegated to the trade unions — there is an unofficial data for those processes
for the most of the sectors pointed above, including machine building, wood processing,
water supply, etc.

CL “Podkrepa” and the nationally representative employers’ organizations do not gather
statistics, all state institutions and bodies do not provide official data, either. That’s
why it is very difficult to find out the exact number of the enterprises and organizations
employing 50 and more workers which have trade union structures, or which have no
trade union structures but have established information and consultation systems. We
can assume that there are at least 50 more enterprises which have elected information
and consultation representatives and at least 200-250 in which the information
and consultation rights are officially delegated to the trade unions. Nevertheless the
correlation between the number of undertakings where the legislation is implemented
and the total number of undertakings within its scope is under 10 percent. In practice, the
legislation is not implemented at all in the budget organizations (education, healthcare,
culture, administration, etc.) where the trade unions have comparatively high density.

For the different sectors the implementation of the systems is different. In metallurgy 40
% of the companies have 50 or more employees/workers (data from the branch chamber)
and in 60% of them the I&C systems are implemented (total number of 16 enterprises).
In the energy sector the companies with 50 and more employed are not more than 15
% (data from the branch chamber) and in 60-65% I&C systems are established, mainly
in those having trade union structures. In brewery industry from the total number of 12
enterprises — 9 have 50 workers or more and in 1/3 of them information and consultation
representatives are elected. In chemical and pharmaceutical industry very small part of
the companies are practically covered by those systems, but in practice they exists in the
enterprises where there are no trade unions.

13. Data provided by the Agency of Small and Medium Enterprises, 2010



According data from ISTUR (survey from 2008) from 23 MNC subsidiaries with 50
and more employed 1/3 have elected information and consultation representatives.

As a total number for the country also in 24 MNC subsidiaries representatives in EWC
are elected but this number is under 1/3 of the total number of all MNC subsidiaries
in Bulgaria. In six of the subsidiaries there are no trade unions. In energy sector such
companies are 4 and in all of them there are trade union structures. In metallurgy, metal
processing and machine building industries there are 3 subsidiaries with trade union
structures which have elected representatives, in chemical and pharmaceutical industry
— two in which there are trade union structures (CITUB), but there are also elected
representatives in others with no trade union structures. In the other sectors there are
elected representatives in enterprises from food industry, light industry (textile and
matches production), cement production, information services, trade, machine building,
electronics, banks and insurance companies. In part of them (insurance companies, some
enterprises from machine building and electronics there are no trade unions).

In Bulgaria there are 4 subsidiaries of European companies (SE) — two of them are
E.ON — energy sector and Bauholding Strabag — construction. There are trade unions
and elected representatives in the representative bodies (Works Council of SE). In
the subsidiary of Planzee-Ceratizit there are trade unions but due to the restructuring
and establishment of new European Works Council at Ceratizit and to insufficient
information they still have not elected a representative. Also a subsidiary of Allianz
(insurance) existed in Bulgaria, but there are neither trade unions, nor information about
the elected representative(s) at EWC according to the legislation requirements.

B/ The relative share of the sectoral collective labour agreements which foresee clauses
for the implementation of I&C rights is not big — not more than %4 of all concluded
agreements. In the sectors surveyed such clauses are foreseen in the CLA of the energy
sector and brewery industry. In the CLA of several branches from the food industry there
are clauses stipulating the delegation of the I&C rights to the trade union organizations
in the enterprises. There are similar provisions in the CLA in undertakings of the
mine industry. In the wood processing industry the parties have agreed to promote the
delegation of the information and consultation functions to the trade union organizations
by the general assemblies/assemblies of the workers’ and employees’ delegates at the
enterprises. In the CLA of machine building industry it is envisaged that the information
and consultation systems should be negotiated in the CLA of the enterprises in the
sector.

There’s no accurate data about the number of the CLA on enterprise level containing
information and consultation clauses, neither about the number of the concluded special
agreements but we can assume that some of them follow the branch/sectoral CLAs.
There have to be provisions or special agreements in the sectors where information and
consultation representatives are elected. In energy sector and brewery industry there are
no provisions in the CLA, nor particular agreements for information and consultations



at the enterprise level, as the main principles are negotiated in the sectoral/branch CLA.
In metallurgy there are particular agreements in 6 enterprises including the Non-ferrous
Metal Smelter (KCM), some more are under way. We have data for several particular
agreements in the chemistry and pharmaceutical industry.

In the sectors providing data there is an aspiration at least from trade union side for all
the issues related to information and consultation to be settled at sectoral/branch level
and thus to avoid the collective bargaining on enterprise level. The question is how
far those agreements are implemented in the enterprises through mechanisms which
comply with the requirements of the law entirely. Here we face a problem related to
the legislation, as it shows willingness for the implementation of the rights only on
enterprise level and to ignore the possibilities of the sectoral/branch social dialogue.

C/ According the data from the enterprises in which there are trade union structures
(CITUB) a total number of 522 information and consultation representatives are elected
by the general assemblies of the workers and employees/assemblies of the delegates and
most of them are trade union members or even members of the trade union committees.
In the enterprises where the right for nomination of those representatives is delegated
to the trade unions most of the elected representatives are trade union members. In
energy sector there’s a total number of 73 elected representatives and most of them are
trade union members (CITUB) but there are also representatives elected via delegated
trade union representatives (for example in the subsidiaries of CEZ). In metallurgy
the elected representatives are above 83 in 16 enterprises, in brewery industry they
are 29 from 3 enterprises. Most of the elected representatives are trade union members
(CITUB). In the chemical and pharmaceutical industry the data shows that there are
elected representatives in 23 % of the enterprises with trade union structures (CITUB).

From the total number of the representatives in EWC, including SE which is 32, 17 are
CITUB members, 4 are members of CL “Podkrepa”, and 11 are not trade union members.
In the structures of the energy sector there is a total number of 9 representatives — 6
from CITUB and 3 from CL “Podkrepa”, in metallurgy and machine-building — a total
number of 3 representatives (all CITUB members), in chemistry — 2, one member of the
CITUB-organization and one of them is not a trade union member but is the enterprise
itself has strong trade union structures and he is supported by the unions. In the brewery
industry there was one elected representative (member of CITUB) in InBev, but after
the shift in ownership of the subsidiaries in Bulgaria he does not participate in the work
of the EWC any longer. Before finishing of this report Bulgarian representative for the
Heineken —subsidiaries in Bulgaria was elected.

D/ There is not enough concrete evidence for interference of employers in the election
process. If such interference exists it happens usually in enterprises without trade unions
or in enterprises where the trade unions are weak. The cases of interference in the
election of information and consultation representatives (on the national framework)
in enterprises without trade unions are not many and usually are ignored by the trade



unions. In some cases via some ‘favourable’ interpretation by the companies’ jurists the
election of representatives proposed by the trade unions is neglected. For example in
one of the surveyed enterprises KCM (metallurgy) it has been pointed out that only a
member of the assembly of the delegates of workers’ and employees (i.e. preliminary
elected by them) could be nominated for I&C representative (and thus one of the
candidates from the trade union organization was eliminated).

There are cases when a general assembly is summoned by the employer for the election
of representatives. This happens in different types of undertakings - in enterprises
with high trade union density due to the fact that trade unions are very passive (mine
industry), or in enterprises with low trade union density and influence, or in enterprises
where the trade union structures broke up in the last years (chemical industry).

According to the representative of CL “Podkrepa” (confederation level) the employer
interfered in the election of the information and consultation representatives in LUKOIL
although he does not provide any details of the case. This company is Russian owned
and there is a small section of CL “Podkrepa” there. The bigger trade union (CITUB)
was absorbed by the so called company trade union whose headquarter is in Russia and
affiliates also other trade unions from countries outside Russia, for example Romania
and some of the ex-Soviet Union republics.

More often there is interference in the election of the EWC representatives. Such
interference happens in enterprises without trade unions — due to demand of the
central management or the EWC itself. There have been such cases in some insurance
companies and in Metro where the trade union density is very low and the trade unions
were not even informed about the nomination.

In some of the enterprises from the Food industry (Kraft Foods International, Nestle)
there are attempts for foisting of nominations of the employer through the assembly of
the delegates. When the position and the relation of the elected representative with the
management became clear the Bulgarian representatives were replaced with the trade
union members from the enterprise due to a demand made by the EWC members.

Initially suchanadministrative interference regarding the election of EWCrepresentatives
happened also in the surveyed subsidiaries of the MNC E.ON but after the intervention
of the trade union the assembly of the delegates was carried out and new representatives
were elected (all of them trade union members).

As arule there is a trend of intervention in the election process by some of the employers
but this negative tendency could be overcome if the trade unions are active enough. In
enterprises without trade unions it is difficult this interference to be entirely avoided — in
this case individual complains should be made to the respective state bodies.

E/ The data regarding the scale and functioning of the information and consultation



systems in the enterprises without trade unions is insufficient, yet it is obvious that
in those enterprises the election is implemented on the initiative of the employer. At
national level there’s no such information available because nobody collects it. There
are some data for several sectors. In the bigger enterprises and MNC subsidiaries in
the metallurgy sector the requirements of the law are respected and general assembly/
assembly of the delegates are summoned and the respective representatives are elected
(data by the branch chamber). In energy sector most enterprises which have no trade
union structures are small (less than 50 employed) and thus are not covered by the
requirement of the law. In energy sector most enterprises without trade unions are small
(under 50 employed) and are not covered by the requirements of the law. In chemistry
industry there’s not enough data for the establishment of such systems. Anyway there are
cases of enterprises where the trade unions do not exist anymore but upon the initiative
of the employer elections are carried out and a big part of the elected are ex trade union
leaders. In the brewery industry all enterprises are unionized.

F/ According the Bulgarian legislation enterprises with less than 50 employed are
considered small and those with less than 10 employed - micro. As far as some of them
are covered by sectoral/branch CLA and those agreements include information and
consultation provisions such systems could be implemented, but if there’s a trade union
in the respective enterprise to require the implementation. According the representative
of the branch chamber in the energy sector in the small enterprises the employers
usually summon general assemblies and inform the whole staff directly. According the
metallurgy branch chamber representative the information and consultation in the small
enterprises depends entirely on the good will of the managers as there’s no legislative
requirement for establishment of such systems there.

G/ The Bulgarian legislation does not foresee participation in the management bodies
of the enterprises except of consultative participation in the general assembly of the
shareholders with 50 and more employees and workers and the right to participation of
a representative of the staff in meetings of the management when issues regarding the
waged labour are discussed. In practice the shop stewards are invited to such meetings
only in enterprises where the trade unions are big and influential. Till now there are no
Bulgarians elected in the management bodies of the SE.

There are different initiatives which in a way complement the information and
consultation systems and they are applied mainly in the subsidiaries of the multinational
companies. In DANONE an alternative management body (a Board in the shadow)
exists where the trade unions are represented and propose alternative managerial
decisions to the management body of the enterprise. In some of the MNC subsidiaries
as well as in some big Bulgarian companies (especially banks) an internal system for
financial participation exists (stimulus from the profit, stimulus through shares, rights
to buy shares on special rates, etc.). There’s a priority given to the managers and the
leading specialists, but in the brewery industry such a practice is applied also for the



workers and the employees from the administration'.

H/ We should make a comment also on the relation between the organizational culture,
the corporate social responsibility, the good corporate management and the information
and consultation. In Bulgaria in 2009 a National Strategy for Corporate Social
Responsibility was adopted by the government. Yet, a lot of bigger companies had
adopted and implemented such policies since 2006 and some of the MNC subsidiaries
even earlier. According the national representatives of BIA the exporting companies
and the companies from the sphere of tourism are most sensitive to the corporate social
responsibility (CSR).

There’s no official data about the percentage of the Bulgarian companies thathave policies
on CSR and the extent to which those policies reflect and encourage the information
and consultation process. In some of the MNC subsidiaries the adopted organizational
cultures and policies related to information and consultation encourage the development
of a sound team and loyalty to the company through openness, transparency, research of
the opinion of the employed, informal leadership. Such companies are Cumerio, Solvay,
Mondi-packaging, Vidima, which is currently owned by Bain Capital LLC etc.

At the same time in 2007 on the initiative of several business and employers’
associations, state agencies and NGOs a National Code for Corporate Management was
developed and adopted. In 2009 it was adopted by the Bulgarian Stock Exchange as
compulsory for those companies listed in a higher segment, which are above 20 and as
an advisable for the other companies listed in the Stock Exchange. At the moment it is
implemented by more than 40 companies and some of them have also their own Codes.
One of the objectives in the framework of the National Code and some of the Codes
of the enterprises is the strengthening of information and consultation amongst all
stakeholders including the workers. Moreover, an obligatory requirement for a bigger
transparency and publicity of the company information is envisaged.

In some of the surveyed sectors there are Codes for Good Corporate Management. In
energy sector this applies to the MNC subsidiaries and for some big Bulgarian companies
like the Nuclear Power Plant (AEC “Kozloduy”), National Electric Company, etc. In
metallurgy five companies (including KCM) have adopted such codes. In brewery
industry there are Codes for Good Management at company level and it is adopted as an
annex to the sectoral CLA. There is a social plan in Carlsberg adopted as an annex to the
CLA at company level. In chemistry industry such companies are few and usually they
are big - with more than 250 employed. As a rule in most of those Codes there are no
special provisions regarding information and consultation, except in the Codes adopted
in the brewery industry.

14. See Survey of the Industrial Relations and HR Management in Brewery Industry, team leader E.Vachkova, 2009, ISTUR
data base



4. Quality dimensions of information and consultation

4.1 How do the systems function?

The assessment of the functioning of the systems is rather differentiated — in some
aspects the opinions of the trade unions and employers are identical in other aspects
they differ. There are certain differences between the representatives at different levels,
especially on behalf of the trade unions. According the national representatives of the
trade unions there is either lack of information (CITUB) or the system functions only
with regard to information (CL “Podkrepa”).

According the representative of Federation “Metalici (CITUB) wherever the systems
exist they function. All issues related to restructuring, changes of employment
and organization of work are a subject of information and consultation, the 1&C
representatives or the trade union structures — directly or indirectly. If some changes
in the economic or financial state of the enterprise occur the information obtained
by the representatives/groups on information and consultation is being discussed by
the trade union leadership and negotiations for the revision and changes of the CLA
and conclusion of special agreements with the employer start. The chairman of the
Brewers’ Federation (CITUB) thinks that the systems function well and support the
collective bargaining. His opinion is being complemented by data from the research
of the industrial relations in the brewery industry carried out in 2009 (referred to in
the previous chapters) which shows that the employers as a rule inform the bigger part
of the enterprises for the business strategies, technological changes, the data for the
employment, etc. Not only the managers and the specialists but also the administration
and workers express their satisfaction from the information received”.

The representatives from the two federations of the workers and employees in energy
sector (CITUB) expressed an opinion that the systems function mainly through the trade
unions — if the rights are delegated and if the elected representatives are members of
the trade union leadership. According to the chairman of the Federation “Chemistry
and Industry” (CITUB) the available data is not at all optimistic; the system do not
function effectively and the reason for that is the lack of concern not only on behalf of
the employers but also on behalf of the elected representatives. The most of the issues
discussed are cases of dismissals regarding the legislative procedures.

In the frame work of the surveyed enterprises there’s no principal difference in the
topics for discussion regardless if I&C is done directly via the elected representatives
or via the trade unions and the structures for social partnership/cooperation. The topics
that have been discussed in the Non-ferrous Metals Smelter — KCM (with elected 1&C
representatives) were the social economic information and a project for anti - crisis
measures and in E.ON where the information and consultation is implemented by the
trade unions the topics discussed were the work process, the social program, etc. and a
lot of the proposals were accepted by the employer.

15. See Survey of the Industrial Relations and HR Management in Brewery Industry, team leader E.Vachkova, 2009, ISTUR
data base



It is interesting to find out what are the differences in the opinions of the trade union
representatives and the elected information and consultation representatives. For
example, in KCM enterprise (metallurgy sector) the shop steward considers that the
biggest part of information and consultation goes directly through the trade union
structures and most workers prefer to address the trade union for assistance. Nevertheless
he admits that there is benefit from the information and consultation processes. The
elected representative in the information and consultation group confirms the use of the
representation for those aims.

Additional picture for the functioning of the information and consultation systems
could be obtained by the data provided by a research of the MNC implemented by
a team of researchers from ISTUR in 2008. In most of the surveyed enterprises there
exist information and consultation systems but only in 1/3 of them there are elected
representatives, the rest use the trade unions as a channel for the national framework,
even if there are elected representatives for the EWC (for example DANONE, Strabag
and others). The responding trade union representatives as a rule consider that those
mechanisms are useful as they give an opportunity (through the elected representatives)
the information to reach a wider range of workers including non unionized ones. It
also gives opportunity for obtaining more systematic information. In the cases when
the channel is through the elected representatives, part of the company information
which was hidden from the trade unions by the employers is provided to the elected
representatives'®

We have carried out an interview with an elected representative in E.ON which showed
that the issues discussed are in a wide range: structural changes in the company and in
its subsidiaries, respectively; reduction of the staff; projects — ongoing and future — for
changes in the company and its subsidiaries. In case of structural changes the legislation
of the respective country where the subsidiary is located, is taken into account; the
reports of the members participating in the EWC is provided, all issues related to the
CLA and its components are discussed and taken into consideration.

The trade union representative in EON also points out the use and benefits of the
information and consultation processes not only in time of crisis. The elected member of
EWC is even more explicit — according to him this way of information and consultation
in MNC is very beneficial as it implies less expenses and resources, optimization of the
managerial structures, etc.

In 8 of the surveyed companies in 2008'7 there were elected representatives for the
EWC. Most of them gave special interviews. According to the data provided by them in
the meetings of the EWC in which they had participated the issues discussed were the
following: annual reports of the companies, the aims and objectives of the business in

16. See Multinational companies. European Aspects of the Industrial Relations. ISTUR team of researchers, Fridrich Ebert
Shtiftung, 2008
17. The survey is given above



short-term and long-term perspective, finances, investments, markets, employment, etc.
Information for the subsidiaries was also provided. In several cases consultations had
been carried out and the opinion of the workers was taken into consideration (Cumerio,
Solvay, Kodak).

In some of the companies like Solvay where the I&C council is well functioning after
careful examination of the information provided by the EWC the Bulgarian subsidiaries
elaborate a program and a plan for development and social activities. In CEZ a
preliminary survey of the opinions of the workers and the trade union organization as
well as a feedback is required.'®

In general the employers are more positive with regard to the information and
consultation system. According the representative of the Branch chamber of metallurgy
the effectiveness depends mainly on the initiative of the elected representatives.
Employers can provide the information needed, but the results depend mainly on the
effective communication which again depends on the activeness and initiative of the
representatives. The employer’s representative in KCM (metallurgy) gives a similar
comment on the functioning of the information and communication systems, which
also implies a threat of duplicating and overlapping of the functions. “4 bigger part
of the issues which are within the competences of the I&C group are duplicating those
of the Social Cooperation Council. In the cases when a broad representation with
regard to information and consultation is needed joint meeting of both structures are
taking place. The issues which are subject of information and consultation are related
to the financial-economic state of the company, the collective labour agreement, the
agreements regulating the social and insurance relations, the social policy and the
resources for social services, changes in the activity, economic state and the structure
of the employment (collective redundancies) .

4.2. The role of the information and consultation systems in the system of the industrial
relations and industrial democracy in the enterprises.

It is visible that the elected representatives/groups have not found their adequate
place in the general system of the industrial democracy at company level, yet. This
is due partly to a jealousy on behalf of the trade unions, partly to the stipulated by
the legislation overlapping with the functions of the trade unions. At national level the
information on that issue is insufficient — CITUB does not have any information and
CL “Podkrepa” makes a general statement that those representatives replace the trade
unions and the Confederation does not encourage the information and consultation.
According CL “Podkrepa” the new systems do not function in reality if there are no
trade union members in them and the feedback is also nonexistent.

In the sector of energy in most cases the initiative for the election of representatives
usually comes from the trade unions. Nevertheless, the representatives from the
Federation stress upon the duplication of the functions. In metallurgy the role of the trade

18. The same reference.



unions for the election of representatives is underlined. According the representative
of “Metalici” Federation there are prerequisites for good relations, in some cases the
information and consultation representatives attend as observers the negotiations for
CLA. But there are no agreements yet regulating those relations, as well as the relations
with the employer.

According the Brewers’ Federation the trade union organizations in the subsidiaries of the
MNC are active in this respect, but in the other enterprises they are still passive despite
their participation in the trainings organized by the trade union and the consultations that
were carried out. Nevertheless, according the representative of the Federation there’s a
field for cooperation in the sphere of the social partnership between the two groups.

“The information and consultation system as a comparatively new phenomenon cannot
strengthen its position effectively and does not cooperate sufficiently with the other
forms of social dialogue and representation of interests like trade union association,
collective bargaining, conflict management, work conditions committees”, according
the chairman of the Federation “Chemistry and Industry”. He thinks that there are not
enough regulated legislative mechanisms for interactions between the trade unions
and the information and consultation representatives. There’s misunderstanding of
the different spheres and functions of the information and consultation systems and
the trade union representation at company level. Nevertheless he considers that the
trade union representatives are much more active, they communicate and try to make
relations with the information and consultation representatives at company level. But
the information and consultation representatives are not ready yet for an interaction with
the trade union representatives. "Some information and consultation representatives are
regarded as “trusties” of the employer or lay claim to represent the waged labor. There
is no effective cooperation between the information and consultation representatives
and trade union representatives with regard to the collective bargaining which on one
hand is a fault of the relations, but is based upon the primary problem of the industrial
relations in Bulgaria — the unwillingness of the employer to present or articulate the
economic, investment or social information regarding the company”.

According the representatives from the enterprises (trade unionists and elected
representatives in the respective bodies or groups) the cooperation is good when the
elected representatives are active and willing, but unfortunately most of them are
passive (KCM, shop steward). The opinion of the elected representative in the same
enterprise is very similar. Nevertheless, the shop steward underlines: ,,there are not yet
any efforts for activation of the role of the elected representatives due to a fear that the
employer may use them as a tool to neglect the trade unions”. According the trade union
representative in E.ON there is a duplication of the functions - this was underlined by all
trade unionists from the energy sector.

With regard to the relations with the already existing Work Conditions Committees
(WCC) the representative of “Metalici” Federation focuses upon the fact that WCC



which are also part of the industrial democracy have been functioning for a long time
and have a strong position at enterprise level. According to her there is ether no direct
interaction between the WCC and the information and consultation groups or if the
interaction is implemented it is due to the fact that one and the same people are elected
in both structures. In the brewery industry the members of the WCC at enterprise
level are interacting with the information and consultation representatives, especially
when implementing the checkups of the work conditions and undertaking different
measures.

We should point out here that the data and conclusions from the survey of the health,
safety and work environment in Bulgaria in the framework of the joint project with
LO Norway show that the established in 1997 WCCs function much better than the
1&C groups/representatives and are better integrated in the overall system of industrial
democracy and industrial relations. This is characteristic especially for the subsidiaries
of the MNC where the employers are respecting strictly the rules and regulations on
health and safety.

The employers in general have a positive attitude towards the interaction. The Branch
Chamber of Energy considers that the good interaction implies full transparency of the
action of the company management. According the Branch Chamber of Metallurgy:
“Bulgaria should implement the EU requirements in the sphere of industrial relations,
which implies interaction with different structures. This interaction could bring some
overlapping of functions and hampers the contacts.”

According the employer from KCM (metallurgy) “the information system can function
effectively only ifit is considered in all its forms and there exists an interaction between
the different structures. The employer should not have different approach in the
information process just due to the fact that his partner is different. In our enterprise in
all groups and structures for information and consultation representatives of the trade
union organization and employees and workers who are not trade union members are
included. Thus the representation covers all work force at enterprise level — the aim is
to have more points of view and the interests of the staff to be defended to the biggest
extent”. Nevertheless there is duplication, and as a rule the enterprise management
prefers to provide information to a wider range of employees and workers through the
assembly of the delegates.

The fact that most respondents do not mention serious problems between the managers’
teams and [&C representatives including the cases when the rights are delegated to
the trade unions is worth reflecting upon. According the respondents from the energy
sector (trade unions and employers) there are no considerable problems, as everything
is regulated by the law. According the employers in metallurgy sector there are no
considerable problems, it is logical that different opinions exist and sometimes disputes
occur. The trade union representatives think that the main problem is that one and the
same people are represented in several structures which gives reason to some employers



to avoid providing double information. At enterprise level some considerable problems
are not pointed out, just the lack of initiative of the elected representatives (elected
representative, KCM).

In the brewery industry there are no serious problems, either, as most of the employers
agree to work both with the trade unions and 1&C representatives.

The situation in the chemistry and pharmaceutical industry is completely different.
There, according the trade union representative, the main problem is the lack of culture
of the mangers in the sphere of the social dialogue and insufficient capacity and initiative
on behalf of the I&C representatives. According to him there are also external reasons —
insufficient democratic culture from a general political point of view in the country.

In general the situation in the different enterprises and branches/sectors is different.
In some of them the integration of the information and consultation systems is more
advanced (especially in the MNC subsidiaries), others experience the problems of
duplication of functions especially with the trade unions and in some cases with the
representatives for protection of the interests of the employees and workers according
art. 7, Para 2 from the Labour Code (they are not a subject of the present survey), who
are often elected as an alternative to the trade unions and whose role after the last
changes in the Labour Code became partially useless, except for the enterprises with
less than 50 employees. The effective functioning of the information and consultation in
the system of industrial relations at enterprise level depends not only on the will of the
employer and the ability of the trade unions to accept it and to limit their own functions
but also on the initiative of the elected representatives regardless of the way they were
elected (by all employees/workers or through the delegation of rights upon the trade
union organizations).

4.3.The crisis and the role of information and consultation

The role of the information and consultation systems in the condition of crisis was
underlined by some of the respondents. In general there is no data available in the
country neither for the strengthening of the role of those processes, nor for measures
for enlarging the rights for workers’ participation. There’s no official data for violation
of the information and consultation rights, although some Federations’ representatives
consider that there are attempts for restriction of the information especially for trade
union organizations.

The assessment made by the different representatives coincides with their opinion on
other aspects. The representatives of the trade unions in energy sector think that the
rights are implemented in one or other way by the trade unions and via those mechanisms
issues of restructuring, employment, reduced working time, etc. were discussed. The
representatives of E.ON (trade union representative and member of the EWC) underline
the importance of the I&C processes for the overcoming of the crisis.



According the representatives of the trade unions in metallurgy sector the role of the [&C
processes in the conditions of crisis is very important, because as a result of obtaining
concrete information some negotiations have been carried out and agreements have
been concluded (on reduced working time, freezing of bonuses, keeping of some of the
social acquisitions, etc). In the enterprises of the sector a minimum level of reduction of
the staff has been maintained. In KCM enterprise there has been a demand for anti-crisis
measures and such measures have been undertaken after consultation between the trade
unions and [&C representatives.

In the chemistry sector the main initiatives for anti crisis measures were undertaken by
the trade unions and in the brewery industry measures at national level were achieved.

The employers from both Branch Chambers think that the benefit from the information
and consultation process is even bigger at time of crisis because it helps to avoid the
social tension. The employer from KCM underlines that “it is often necessary restrictive
measures to be undertaken, and if those measures are not announced and discussed on
time and with a broad audience there is a threat of social discontent and tension and
even sabotage of the undertaken measures. As an example I can give our experience
from 2009 when the management informed the social partners for the negative trends in
the economic state and signed an agreement with the representatives of the trade union

»

organizations in the enterprise for adoption of anti crisis program”.

4.4. Information and consultation rights and their implementation
There’s insufficient information regarding the implementation of those rights, as the

surveyed enterprises are few. Two elected representatives — from KCM (national)
and from E.ON (EWC member) have experienced good conditions for training, trips,
leaves and translation/interpretation. According the data from the other federations
such trainings have been provided also for the sectors of metallurgy and brewery. The
representatives of EWC in other MNC (according ISTUR research, 2008) were also
trained on the initiative of the federations, CITUB and ISTUR, European social structures
or the EWC itself. Such data is provided by the representatives from the enterprises
in the chemistry industry, energy sector, metallurgy, food industry, brewery industry,
etc. Most of them have opportunities for leaves, trips, covering of the expenses and
interpretation. As a rule most of the EWC representatives need additional information
and language courses.

4.5 Sanctions in case of violation of the rights

There are no complains for violations of the rights and no sanctions respectively. There
are some cases when the Regional Labor Inspectorates have visited a certain enterprise
for checkup of the work conditions and have given also a recommendation for election
of information and consultation representatives, including enterprises where the trade
unions are very passive.




Main conclusions:

A/ Although the Bulgarian legislation complies with the European standards of
information and consultation its implementation is still very limited as a scope. The
main reasons for this are some gaps in the legislative documents, lack of information
and interest amongst the employees and workers, jealousy on behalf of the trade unions.
The behavior of the trade unions varies from aspiration for integration in the systems,
via attempts for neglecting the main requirements of the legislative arrangements to
total refusal to participate in those processes.

B/ In part of the enterprises where the systems have been established they function
and are considered useful especially when solving problems related to the economic
crisis. Nevertheless, they still lack legislative and practical mechanisms for a better
integration of information and consultation to the industrial relations at enterprise level
due to the evident duplication of their functions with those of the trade unions. This
could be overcome if there’s enough initiative and resourcefulness on behalf of the
elected representatives and the trade union structures but up to now such initiatives
are missing. In other enterprises the systems function only formally, due to a lack of
initiative on behalf of the elected representatives and attempts by the trade unions to
freeze their activities. As a rule the employers are favourable to such processes or at
least do not oppose to their implementation.

C/ The improvement of information and consultation processes requires certain changes
in the legislation, especially in the sphere of division of the functions, specifying the
rights in enterprises with no trade unions and enlargement of the rights in the small
enterprises. At national level it is necessary to develop a new information campaign for
acquainting the employees and workers with those new rights as many of them do not
use them especially in enterprises where there are no trade unions. At the same time
with a more practical approach the trade unions should make efforts to get integrated
better in those systems and to outline more clearly their functions as the rights for
collective bargaining and strikes. The employers also have to make efforts to understand
the different types of representation and levels of communication in the enterprises.



National report on legal framework of information and consultation and its
implementation in Croatia

1. Introduction

The purpose of this report is to provide an overview of legislative framework on
information and consultation rights of workers in Croatia, as well as to assess its
implementation in practice, based on a survey conducted within the project INFORMIA.
A short history of development of the institution of works’ councils, which are the main
information and consultation mechanism used in the Croatian labour relations system,
will be given, including the legislative changes introduced in 2009 (in force as of 1 January
2010) as part of harmonisation of the Labour Code with the EU acquis communautaire,
especially with the Directives 2002/14/EC on information and consultation of
employees and 94/45/EC on European Works’ Councils. Finally, based on information
obtained through interviews with trade unions’ and employers’ organisation’s experts
and available literature, conclusions will be made on the functioning of information
and consultation mechanisms in practice and recommendations given on its further
enhancement.

2. Labour relations in Croatia

With a population of about 4.4 million, Croatia has one of the lowest employment
rates in Europe of 56.6 percent'. Out of 1.42 million employed workers?, 423,964
are unionised through five confederations® and it is estimated that a further 100,000
are members of trade unions which are not affiliated to any national-level or branch
level organisation. The largest trade union confederation is the Union of Autonomous
Trade Unions of Croatia (Savez samostalnih sindikata Hrvatske — SSSH) with 164,732
members, followed by the Independent Trade Unions of Croatia (Nezavisni hrvatski
sindikati — NHS) with 113,589 members, Association of Croatian Trade Unions (Matica
hrvatskih sindikata) with 80,311 members, Croatian Association of Trade Unions
(Hrvatska udruga sindikata — HUS) with 41,583 members and Association of Workers’
Trade Unions of Croatia (Udruga radnickih sindikata Hrvatske — URSH) with 23,739
members. The only national representative employers’ organisation is the Croatian
Employers’ Association (Hrvatska udruga poslodavaca — HUP) which claims to
affiliate around 5,000 member organisations employing more than 400,000 workers.*

Labour relations are regulated by the Labour Code, originally adopted in 1995 (in force
as of 1 January 1996) when the “civil concept” of working relations was introduced,
replacing previous “status-related” legal concept. Except for regulating labour relations
as a whole, the Labour Code also regulates the foundation, registration and functioning
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Enterpreneruship, February 2009
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of trade unions, but not the rules of representation for trade union confederations at a
higher level. It was amended in 2001, 2003, 2004 and finally new Labour Code was
adopted in 2009 (in force as of 1 January 2010).

Tripartite social dialogue is conducted through the Social and Economic Council on
the national level, and in the each of 21 counties. Sectoral as well as bipartite social
dialogue is less developed and collective agreements at company level prevail. The
weak capacity of the social partners and the lack of trade union representation criteria
for collective bargaining remain a problem.’

The registered unemployment rate for March 2010 was 18.3 percent, while the
unemployment rate based on labour force survey for the first quarter of 2010 was 9.3
percent.® GDP growth rate for 2009 was -5.4 percent, with estimation for 2010 currently
being around -0.5 percent.

Croatia is an EU candidate country since 2004, with the accession negotiations under
way since 2005. Until the date of accession, relations with the EU are regulated by
Stabilisation and Association Agreement, signed in 2001 and in force as of 2005. By
April 2009, Croatia has provisionally closed 18 out of 33 negotiation chapters, with three
chapters still remaining to be open (Competition Policy, Judiciary and Fundamental
Rights, Foreign, Security and Defence Policy). The Croatian Government plans to
conclude accession negotiations by the end of 2010 and become the 28" EU member
state in the first half of 2012, but this time-plan will depend on the ability to open
the remaining chapters before summer 2010. State aid for the shipbuilding sector and
insufficient cooperation with the International Criminal Tribunal for Former Yugoslavia
in Hague still present obstacles for such scenario.

3. Information and consultation rights in Croatian labour legislation

1.1. Worker's councils in Yugoslavian self-managing socialism

As one of the key points of the Yugoslavian system of self-managing socialism, worker’s
councils have played, albeit more in theory than in practice, a prominent role throughout
the period 1945-1990.

As preliminary experiments with worker’s councils during 1949-1950 showed good
results, in June 1950 Yugoslavia passed a Law on Managing the Companies (also known
as the Law on transmission of the factories to the workers) which marked the shift from
Soviet style central planning of the economy to the self-managing model. During the
following decade the model was gradually expanded to social institutions (1952), health
system (1953), high education (1954), cultural institutions (1956), scientific institutions
(1957) and finally to the local government. The peak of the development of the self-

5. EC 2009 Progress Report on Croatia
6. Eurostat



managing system came with the 1976 Law on the Associated Labour.

As the “means of production” were in social ownership, the workers were to
simultaneously fulfil both the roles of employees and managers. This lead to two
relatively separated systems of workers’ representation — as an employee worker was
represented through trade union and as a company manager through worker’s council
(although direct decision making through general workers’ assemblies and referendums
was also possible). In such a system, workers’ councils did not enjoy only the right to
information and consultation, but also the active right to decision making. Thus the
worker’s councils were supposed to make decisions on working conditions, production
levels and the allocation of company resources. The management itself was appointed
by and responsible to the worker’s council.

Although regarded as “the world’s largest and one of longest lasting experiments in
empowerment and workplace democracy’’, the reality of the system was far from the
theory it was based on, although still not comparable to the Soviet one®. However, the
self-management system was based on deregulation and gradual decrease of the state
control over economy and society,” which after initial positive outcomes resulted in
growing economic and societal chaos and anarchy in the 1980.

The failure of reform and stabilisation efforts during 1989-1991, aimed at introducing
further market and private ownership elements, came simultaneously with democratic
changes, the proclamation of Croatian independence and the abandonment of the self-
management concept followed by transition into a capitalist economy. During that
process the entire legal framework on worker’s councils was annulled.

1.2. Development of national legal framework since 1991

During the period between 1991 and 1995, trade union membership was the only
existing system of workers’ representation.

The new Labour Code, which came into force as of 1 January 1996, brought a number
of important changes among which representation through works councils, called
the employees’ councils, was introduced. Based on the German dual representation
system, the new law defined trade unions as “representing the rights and interests of
its members”, and employees’ councils as “representing all employees”. Consequently,
trade unions represent the workers in the collective bargaining and have the right to

7. Bartkiw, Timorty J. and Suster, Zeljan, 2007. The Yugoslav Experience with Workers’ Councils: A Reexamination, La-
bour Studies Journal, 32: 280-287

8. The central planning of economy was abandoned with introduction of self-management concept in early 1950’s, and inter-
company relations were based on market principles, although it was not possible to avoid political influence over economy
in one-party system.

9. After early 1950, Yugoslavia was the only socialist country whose leadership still seriously believed in the Marx’s concept
of ,,dying away of the state”. Views have been expressed that the serious work that Yugoslavian leadership undertook in this
direction by legal changes introduced especially during the 1970’s was among principal reasons for the dissolution of Yugo-
slavia and the violent nature of the process (see Jovi¢, Dejan, 2009. Yugoslavia: A State That Withered Away).



organise industrial actions, while works councils represent all the workers in issues
related to their personal rights and interests connected to their working relations and can
only monitor the implementation of the collective agreements.

Trade unions responded with mixed feelings to the introduction of works councils. .
While many trade unions opposed the establishment of parallel system of workers’
representation, fearing it would weaken the existing trade unions and their activity at
company level, encouraging the formation of “yellow trade unions”, others endorsed
the idea. SSSH as well as the majority if its affiliated branch unions supported the
establishment of works councils, considering it an element of modern and democratic
trade unionism. SSSH even opted for the separate Law on workers’ codetermination and
for workers’ representatives in supervisory boards.

The legal framework on “workers’ participation in decision-making”, introduced with
the 1996 Labour Code, suffered a number of changes, additions and improvements
during the Labour Code amendments in 2001 and 2003 but the information and
consultation framework enacted in 1996 essentially remains in force until today.'

Amendments passed in 2001 changed the name of employee’s councils to works
councils, following the change of the term employee to worker throughout the entire
law, and improved some of the election procedure provisions, which lacked clarity.
The institution of the workers’ representative in the supervisory (or managing) board
was also introduced. Both amendments in 2001 and 2003 made further additions to the
list of issues falling under employer’s information, consultation and co-determination
obligations, such as the scope and reasons for overtime work in 2001 and the number
and reasons for employing staff with fixed term contracts in 2003.

The Labour Code in force as of 1 January 2010 regulates information and consultation
rights through total of 90 articles, 28 or which are dealing with the national framework
and the rest with European Works’ Councils, European Societies, European Cooperatives
and cross-border mergers and takeovers.

1.3. National legal framework for workers’ participation in decision-making

The information and consultation rights, which the Croatian Labour Code defines as
the “workers’ participation in decision-making”, apply to all workers employed by an
employer employing more than 20 workers, with the exception of workers employed in
state administration bodies. In all companies and other legal entities falling under this
scope the workers “have the right to take part in decision-making on issues related to
their economic and social rights and interests”.

10. The 2009 harmonisation with the EU acquis communaiture is discussed in separate section.



The above mentioned right is typically exercised through the right of workers to elect
one or more representatives, i.e. the works council, which “shall represent them before
the employer in relation to the protection and promotion of their rights and interests”.
Alternatively, if the works council is not established despite of the legal conditions to
do so, and there is a trade union presence in the workplace, a trade union representative
(shop steward) is automatically entitled the right to take over all of works council’s
competences."

Beside the works council, Croatian Labour Code envisages two other mechanisms for
worker’s participation in decision-making, the general assembly of workers and the
workers’ representative in the supervisory board.

Works councils. The establishment of works councils is treated as the right of workers

and not the obligation of the employer. It can be initiated by proposal coming from the
trade union, or at least 10 percent of the workers.

The size of the works council is determined in accordance with the number of workers
employed with the employer, as follows:

20-75 employees 1 representative
76-250 employees 3 representatives
251-500 employees 5 representatives
501-750 employees 7 representatives
751-1000 employees 9 representatives
each further 1000 employees | +2 representatives

Election of council members should take account of equal representation of all
organisational units and groups of workers (by gender, age, qualifications, jobs they
perform etc). This intention is further enhanced by the possibility, in cases where the
employer’s operations are organised in several organisational units, of establishing
several works councils, in which case each of the organisational units’ councils delegates
its representatives to the general works council.

The composition, competencies and other issues important for the operation of works
councils can be established by written agreement between the employer and the works
council. The size of the works council, as well as its competencies, may be expanded
beyond the requirements of the Labour Code by such an agreement, or by a collective
agreement.

The election process. Works council is elected through free and direct elections, by
11. Except the right to appoint workers’ representative in the supervisory board, which is in such case elected through a
procedure stipulated for the election of the works council.



secret ballot, for a three-year term. Elections are regularly held in March. Both passive
and active voting rights are exercised by all workers, excluding members of management
or supervisory bodies'? and their family members, as well as the workers vested with the
authority to represent the employer in front of the workers or third persons.

Theelections are organised, conducted and overseen by the electoral committee appointed
by the incumbent works council or, if there is not any, by the general assembly of the
workers. Lists of candidates can be proposed by trade unions with members employed
with a respective employer, or a group of workers with a support of at least 10 percent
of all workers employed with the employer.

The elections, which must be conducted in a way to reflect the genuine and freely
expressed will of workers, are valid if at least one third of the workers with voting rights
have cast the ballot. Election costs are paid by the employer.

In cases where the number of representatives to be elected exceeds three, D’Hondt
method is used to determine the allocation of seats between nominated lists of candidates,
with a threshold of five percent. The same number of subsequent candidates from each
list is elected as deputies, in order to replace elected candidates if their mandate is
terminated for any reason.

Rights and duties of works councils. The works council protects and promotes the
interests of workers by providing advice, by participating in decision-making and by
negotiating with the employer. In general, it should monitor compliance with the Labour
Code, employment rules, collective agreements and other regulations adopted for the
benefit of workers. Also, works council should monitor whether the employer fulfils, in
timely and orderly manner, obligations related to the calculation and payment of social
security contributions, and has the right to access the relevant documentation for this
purpose. Specific rights of the works council (defined as the employer’s duties) can be
separated into three groups: (1) the right to information, (2) the right to consultation and
(3) the right to co-decision making.

The works council may also conclude a written agreement with the employer, containing
legal rules on employment matters, which however can not regulate salaries, working
hours and other issues which are, as a rule, regulated by a collective agreement, except
if the parties to the collective agreement explicitly authorise the works council and the
employer to do so. Such agreement is directly applicable and binding for all workers
employed with the employer.

The works council is not allowed to participate in the organisation or performance

12. Except for the workers’ representative in supervisory body.



of strikes, lock-outs or other industrial actions, nor can it in any way interfere with a
collective labour dispute which can result in such an action. The members of the works
council are obliged not to disclose any information obtained through their membership
in the council which is classified as a “business secret”, even after the termination of
their mandate.

The works council is obliged to regularly inform workers and trade union(s) about its
work, and to receive their initiatives and proposals. In pursuance of its activities the
council is obliged to neither favour nor disfavour any individual worker or any group
of workers.

Information. The employer has the duty to inform the works council on quarterly
basis on: (1) business situation and results and the organisation of the work process,
(2) expected development of business activities and their influence on economic and
social position of workers, (3) trends and changes in salaries, (4) the extent and the
reasons for introduction of overtime work, (5) number and type of workers employed
with the employer, the employee structure and development and policy of employment,
(6) protection of occupational health and safety and measures taken in order to improve
working conditions and (7) other issues with particular importance for the economic
and social position of workers.

The employer is obliged to inform the works council about the listed issues in due time,
accurately and integrally.

Consultation. Before rendering a decision which is “important for the position of
workers”, the employer is obliged to consult the works council about the proposed
action. The works council is entitled to receive the information important for rendering
such a decision and understanding its impact on the position of workers. The employer
is also obliged, upon the request by the works council, to allow the holding of a
council’s meeting for the purpose of consultation within the council and elaboration
of its opinion. Important decisions in particular refer to: (1) adoption of employment
rules, (2) employment plan, development and policy of employment, transfer to another
job and dismissal, (3) expected legal, economic and social consequences for workers
in the cases of transfer of their contract to another employer (full or partial company
take-over), (4) measures related to the protection of occupational health and safety, (5)
introduction of new technologies and change in organisation and methods of work, (6)
annual leave plans, (7) working hours schedules, (8) night work, (9) compensations for
inventions and technical innovations, (10) adoption of redundancy social security plans
and other decisions which, under the Labour Code or a collective agreement, must be
rendered in consultation with the works council.

When terminating at least 20 working contracts during the period of less than 90 days,
the employer is obliged, in order to fulfil its duty to consult the works council, to deliver
a list of workers whose contracts should be terminated, including their professions,



job positions and criteria used for their selection. The purpose of the consultation is
to eliminate the need for termination of the contract, but if this cannot be achieved the
employer is obliged to produce a redundancy social security plan, taking into account
the remarks and suggestions of the works council. The plan is to be delivered to public
employment service which the works council can also address with its comments and
suggestions.

In all mentioned cases, the respective information must be delivered to the works
council integrally and in due time, so that the council has the opportunity to put forward
comments and proposals, i.e. in order to enable the results of the consultation process
to have material impact on decision-making. Unless otherwise specified by agreement
between the employer and the works council, the council is to forward its observations
to the employer within eight days (five in the cases of an extraordinary dismissal). If
no comments are received within this time limit, it shall be presumed that the works
council does not have any comments and proposals.

The special case of the consultation procedure, when the powers of the works council
are higher than just giving their opinion, is the extraordinary dismissal. The works
council can oppose, providing reasons for this opposition, any dismissal if the employer
does not have a valid reason for it, or did not respect the dismissal procedure set by the
Labour Code. However, in cases of extraordinarily dismissals where the worker has
brought legal action to challenge the permissibility of dismissal at court and requests to
be retained at work, the opposition of the works council to such dismissal results with
the employer’s obligation to return the worker to work until the final judicial decision
on the permissibility of dismissal is reached. In exceptional cases where dismissal was
due to especially severe infringement of the employment duties, the employer may keep
the worker away from the workplace, paying him instead half of his average three-
month salary per month. If the works council’s opposition to an extraordinary dismissal
is found not to be based on the Labour Code, the employer can request from a court
an interim measure to be released from the obligation to return the worker to work or
to compensate his salary. Any action taken by the employer in violation of the Labour
Code provisions on consultation with the workers is null and void.

Co-decision making. The decisions which the employer can make only with the prior
consent of the works council are: (1) dismissing the member of the works council, (2)
dismissing a candidate for the works council who was not elected, or a member of
the election committee, during the period of three months following the establishment
of the election results, (3) dismissing a worker with reduced ability to work, worker
in immediate danger of disability or disabled worker, (4) dismissal of worker older
than 60, (5) dismissal of workers’ representative in supervisory board, (6) including in
redundancy social security plan a person who is pregnant, using any kind of parental
leave or working on shortened work time due to the reasons of care for a child with



serious developmental problems, (7) collecting, processing, using and sending to
third persons the information about workers and (8) appointing a person authorised to
supervise whether personal information about workers is collected, processed, used or
sent to third persons in accordance with the Labour Code.

If the works council does not concur, the employer may within 15 days ask for
replacement of such consent by a judicial decision or arbitration award. In such case, the
court of the first instance is obliged to make a decision within 30 days. As with previous
categories of works council authorities, failure to give its opinion within eight days is
presumed as consent to employer’s decision.

Work of the works council. Each member of the works council is entitled to use six of
his paid work hours per week for his work within the works council, and the members
may transfer this entitlement to each other, which may even allow for a president of the
council to conduct the function on a full time basis, if enough hours are available. The
employer is obliged to provide works council with necessary premises, personnel and
resources, as well as to allow its members to undergo necessary training for their work
in the council. As mentioned above, the employer and the works council may decide to
sign a written agreement specifying conditions of the council’s work in more detail.

Protection of members of the works council. During their term the members of the works
council are protected against dismissal by requiring such dismissal to be approved by
the works council itself, or alternatively of the substitute consent obtained by court or
arbitration decision. This provision is not applicable to the member of the works council
who is at the same time a shop steward, in which case he can only use the protection
granted to shop stewards (the requirement of approval by the trade union).

The employer is obliged to treat the members of the works council the same as the other
workers, i.e. neither favour them nor put them in less favourable position due to their
function.

Sanctions. Employer’s failure to inform, consult and include the works council in the
decision-making process, as well as to allow for free elections and provide the council
with the conditions necessary for its work belong to the second of three categories of
Labour Code violations, and is punishable with 31,000 to 60,000 HRK (approximately
4,270 to 8,250 EUR). The only information and consultation right classified as the most
severe violation of the Labour Code is failure to inform the works council in the case
of full or partial company take-over and transfer of employment contracts to another
employer, which is punishable with 61,000 to 100,000 HRK (approximately 8,400 to
13,770 EUR).

On the other hand, severe violation of the obligations stipulated by the Labour Code,
collective agreement or other regulations by the works council or one of its members



may result with dissolution of the council or expulsion of its member. Such decision
is reached by the court, upon request by the trade union, employer or 25 percent of
the workers. Violation of the election procedure stipulated by the law can result with
the same procedure if the election results were affected. The dissolution of the works
council can also be requested by 20 percent of the workers if its composition does not
reflect proportional representation of all organisational units or groups of workers. The
works council and its members do not have civic legal responsibility for the decisions
reached by the council.

General workers’ assembly.  In order to comprehensively inform the workers and
facilitate the discussion on the situation and development of the employer, as well as on
activity of the works council, a general workers’ assembly must be held twice a year.
While the institution of the general workers’ assembly does not depend on the number
of workers employed, the size of the workforce or other special circumstances may
demand holding more than one assembly (for each department or other organisational
units). The general workers’ assembly is usually convened by the works council in
agreement with the employer, but if the works council has not been established, the
responsibility to convene the assembly falls on the employer (which also has the right
to convene additional assemblies in case of works council existence).

Workers’ representative in employers’ bodies. As noted above, the institute of the
workers’ representative in employer’s bodies supervising the business (supervisory
board, steering committee, managing board or a similar body) was introduced through
the Labour Code amendments in 2001. The obligation to have at least one workers’
representative in the supervisory body was originally prescribed for companies with
more than 200 workers, those with more than 25 percent public ownership, and public
institutions. The 2010 Labour Code expanded the scope of this provision to include all
companies and cooperatives which are in legal obligation to form a body supervising
the business. The workers’ representative in the supervisory body must have the same
status as its other members.

The workers’representative is appointed by the works council or, if such is not established,
through election procedure stipulated for the election of the works council.

1.4. Harmonisation of the Croatian labour legislation with the EU legislation

After opening negotiations in Chapter 19 — Social Policy and Employment in June
2008, Croatian Government initiated the process of adopting the new Labour Code
in order to harmonise labour legislation with relevant EU directives. Although the
adoption of new law was envisaged for the summer of 2009, the process of adjusting the
positions of social partners turned out to be harder and longer than expected. Even after
a number of planned changes that were not connected to harmonisation process were



left out for the future, the consensus on harmonisation issues was not reached among the
social partners. Trade unions claimed that Government tried to use the harmonisation
as an excuse for lowering existing workers’ rights in a number of instances and even
organised demonstrations against the new proposal of the Labour Code. The Croatian
Parliament finally adopted the new law on 4 December 2009, with Social Democrats
and other opposition parties leaving the session before the voting, in protest against new
“anti-workers” legislation. SSSH still maintains the position that some of provisions
adopted are not in accordance with EU legislation and especially with the intention of
the relevant Directives as interpreted by the European Court of Justice.

The new law brought only minor changes to the national framework for workers’ co-
determination, which was already above the required EU standards. A completely
new chapter was included in the Labour Code to deal with European Works Councils
and European Societies and Cooperatives. However, these provisions will enter into
force only on the date of the Croatian accession to the EU (and will need to be further
amended before that due to new EWC Directive). With both trade unions and employers
being focused on more urgent issues for the national framework, it can be only said
that harmonisation in this field was done rather “mechanically” and that any systematic
analysis of legal provisions in this chapter, as well as their implementation, will have to
wait until after the Croatian accession to the EU.

4. Information and consultation rights in practice

1.5. Existing literature and surveys

Since the introduction of works councils five election cycles took place (1996, 1999,
2002, 2005 and 2008) but unfortunately no systematic information about the number of
established works councils or the election results is available. The preliminary analysis
of the election results for the first four cycles conducted by SSSH" gives estimation
that candidates from its affiliated unions won 80-90 percent of the seats in each of the
elections, with the strong tendency in latter ones to re-elect incumbent works council
members.

In 1997 SSSH conducted a more thorough survey, in which 522 works councils completed
the questionnaire on their size, composition, working conditions and activities. Again,
only preliminary analysis of the results was carried out, although originally a thorough
statistical analysis was envisaged. 25 percent of the works councils reported bad working
conditions, while 30 percent said that the employer has a bad relationship with the
works council and did not respect the legal provisions on information and consultation.
48.7 percent stated that the employer did not regularly inform the workers, while 28.7
percent claimed the employer did not fulfil its information and consultation obligations
at all. 11 percent of the works councils initiated a court procedure against employer
for different reasons. While 73.3 percent claimed to regularly acquire in advance trade
union positions on the issues to be discussed (18.4 percent occasionally, 6.5 percent

13. SSSH work reports for 3rd (1998), 4th (2002) and 5th (2006) congress.



never), the works councils have not been equally conscientious in their relation to the
workers — only 51.3 percent stated to regularly inform workers on their work, and 40.6
percent to do it occasionally. However, during one and a half year period following the
elections only 6.7 percent of them reported they utilised the right granted by the Labour
Code and organised at least three general workers’ assemblies (among the remaining
participants in the survey, only 2.1 percent said they were not able to acquire permission
from the employer, while 1.7 percent reported lack of trade union support as a reason).
61.5 percent of the works councils took part in training on their work, while in 3.3
percent of the cases the participation in the training activities was not allowed by the
employer. 57.9 percent considered this initial period of works councils’ existence as a
good start and 10.7 percent judged the councils to be a completely useless instrument.

Regarding the academic literature on the subject, a few scientific articles available are
written from the juridical point of view and deal almost exclusively with the analysis
of the legal framework but not with its implementation and operating of the works
councils in practice.

1.6. INFORMIA survey

The survey undertaken for the purposes of this report consisted of the combination of
written and oral interviews with key experts on information and consultation on trade
union and employers’ side, including national level organisations and branch structures
in the construction, metal and tourism and services and sector. Written and additional
oral interviews were conducted with the chief legal officers of Croatian Employers’
Association (HUP) and SSSH, as well as with General Secretaries of the Trade Union
of Construction Industry of Croatia (SGH), Metalworkers’ Trade Union of Croatia
(SMH) and Services and Tourism Trade Union of Croatia (STUH).

The main problem regarding both quantitative and qualitative dimension of the survey
turned to be almost complete non-existence of any systematic data on works councils
and their activities, the only exception being some information about the companies with
trade union presence. Branch unions do keep statistics about number of works councils
established in companies with their membership, but no systematic information on their
activities. On the other side, employers’ organisations at branch level were not able to
provide any useful information on the subject whatsoever. Due to their weak capacities,
it seems they do not deal with the consultation and information issues at all.

1.7. Quantitative dimensions of the survey

Unfortunately, there is no available information on the number and share of the
companies or workers which fall into the scope of information and consultation
provisions of the Labour Code. Available information of the Central Bureau of Statistics
lists active legal entities in Croatia in categories that do not correspond with the limit



set for information and consultation rights (20 workers). Out of 131,886 active legal
entities in Croatia on 31 December 2009, 3801 (2.88 percent) employed more than
50 workers, and further 11,191 (8.49 percent) employed between 10 and 49 workers.
However, there is no available information on the actual number of workers employed
in companies falling into mentioned groups. Trade union data on the subject is limited
to the companies with trade union presence, which means it can not be used even for a
rough approximation due to the almost non-existent trade union presence in small and
micro-sized companies.

As noted above, no national or sectoral level statistical information on the number
of companies which apply information and consultation rights, or on the number and
activities of the established works councils is available. Since the introduction of
works councils into the national legislative framework in 1996 trade unions have been
insisting on the establishment of such statistic (if needed even through a legal obligation
to register established works councils at responsible ministry), but with no results. In
case of SSSH, affiliated branch unions keep data on works councils in companies with
their presence, but no unified database exists on the confederation level.

Metalworkers’ Trade Union of Croatia (Sindikat metalaca Hrvatske — SMH) has members
in 199 companies which employ 44,597 workers (22,025 trade union members). Out of
this number, 190 companies (95.5 percent) falling into the scope of national information
and consultation framework employ 44,486 workers (99.8 percent). In 2008, elections
for works councils were held in 103 companies (54.2 percent, employing 70.4 percent
of workers), while in 61 company (32.1 percent, employing 19.4 percent of workers)
the information and consultation rights are exercised by shop stewards. A somewhat
smaller number of works councils has been established in companies with membership
of the Trade Union of Construction Industry of Croatia (Sindikat graditeljstva Hrvatske
— SGH) — 129 out of 148 companies with trade union membership employ more than
20 workers, and 54 works councils are operating after 2008 elections (36.6 percent). In
96 percent of the cases, the establishment of the existing works councils was initiated
by SGH. In remaining companies, the information and consultation rights are exercised
by shop stewards. The lowest number of works councils is operating in tourism and
services sector, where Tourism and Services Trade Union of Croatia (Sindikat turizma i
ugostiteljstva Hrvatske — STUH) is present in 189 companies, 170 (90 percent) of which
employ more than 20 workers. However, only 23 works councils (13.5 percent) were
established after 2008 elections.

The main reason for not initiating the establishment of works councils (especially
in tourism and services sector) is the lack of awareness about the usefulness of such
mechanism by trade unions representatives at company level, who often believe
that trade union representation is a sufficient system of workers’ representation and
are sometimes afraid of possible “competition” to their position coming from works



councils. Occasionally, works councils are also seen by shop stewards as a way for
employer to form a kind of “yellow trade union”, i.e. workers’ representative body
that could be more easily controlled than trade union. A number of cases has been
reported, especially in the first phase after 1996, in which works councils ceased to
cooperate with trade unions and started to operate without consulting trade unions on
important issues, even in some cases openly working to the advantage of the employer.
However, such cases should primarily be explained by the lack of trade union initiative
and systematic work with works councils, especially in the area of communication and
education, It seems that in recent years the awareness of systematic approach to works
councils is increasing among branch level unions, which can be concluded on the basis
of the increasing number of education activities for shop stewards and members of
works councils on the topics of information and consultation and functioning of works
councils.

As noted above, the information and consultation system in Croatia’s national
framework is strictly separated from the collective bargaining system and information
and consultation rights therefore are not, as a rule, included in collective agreements at
any level. Again, no statistical information is available (even from trade union data), but
most interlocutors agreed on an estimation that approximately a half of the established
works councils have signed special agreements with employers on the functioning and
authorities of the council. SMH complained about the lack of information flow from
works councils to trade union in this respect — although most SMH members elected to
works councils underwent training on information and consultation during which they
received a draft of the agreement they should have tried to sign with the employer, none
of them later bothered to send written agreements to SMH. SMH estimates that there
are no more than 15 agreements signed (out of 103 elected works councils). HUP has no
statistical information on the number of special agreements, but has noticed a tendency
of the increasing number of such agreements in recent years. In all cases, no analysis of
the content of the signed agreements is available.

Among trade unions included in the survey, SMH and SGH provided detailed statistics
on the size and composition of works councils in their sector. 103 works councils
operating in companies with SMH membership have in total 407 members, making it
an average of 3.95 members per council. 93.6 percent of members are also trade union
members (81.6 percent from SMH), while the remaining were elected from the lists
nominated by 10 percent of the workers. In 20 cases (19 percent) the president of the
works council is also the main shop steward in the company.

The survey conducted by SGH in companies with trade union membership after 2008
elections revealed the similar size and composition of works councils in the construction
sector. 37 percent of the councils have three members, 27 percent have only one, 23
percent have five members, and 13 percent more than five. 88 percent of those elected



in works councils are SGH members and in the same majority of cases (88 percent)
the trade union list was the only one nominated. In 10 percent of cases the president
of the council is the main shop steward in the company. 44 percent of works councils’
members were elected for the first time, 46 percent for the second time, 6 percent for
the third time and the remaining 4 percent had more than three consecutive mandates
in the council.

1.8. Qualitative dimensions of the survey

Both employers and trade unions assess the national legal framework as fully aligned
with the EU legislation currently in force, even providing the higher level of information
and consultation rights than required by the EU standards. In the case of trade unions,
the main complaint is aimed at the enforcement of the information and consultation
rights due to the weakness of the Croatian labour inspectorate and the slowness of the
judiciary system (with many cases being eventually dismissed due to the statute of
limitations). None of the three branch unions included in the survey was able to report
on a single case of employer being sanctioned for failing to provide relevant information
to the works council, or to provide conditions for the functioning of the council."* In
addition, SMH and SGH share the position that existing consultation rights should be
further strengthened, in order to insure proper protection of workers’ rights. The fact
that the employer is in no way obliged to take into account the positions expressed by
the works council in the consultation process means that the only result is the seven
days delay before he can make any decision on the matter he wants. SMH also objected
to the fact that while a trade union conducts collective bargaining, the application of
collective agreements is monitored only by the works council, meaning that a trade
union’s involvement in the process stops once the agreement is signed. SHM also
expressed the view that the threshold for establishing works councils should be lowered
even further, since the number and share of workers employed at small and micro-
sized companies is in constant increase. SGH argued for a more detailed regulation of
information and consultation rights through special law on workers’ codetermination.

HUP claims that employers generally accept information and consultation rights very
well, the main reason being long tradition of such practice in the Croatian social and
economic system. The only remark raised on the legislative framework by employers
was the lack of sanctions for the misuse of works councils’ authorities. Although
Information and Consultation Directive envisages sanctions for both employers and
workers’ representatives for misusing information and consultation rights, the Croatian
Labour Code does not mention any kind of sanctions for works councils (or shop
stewards assuming their role).

All three branch unions agree an estimate (based on surveys conducted in companies
with their members) that around 30 to 35 percent of employers fully respect their legal

14. Unfortunately, annual report of the Croatian State Inspectorate does not bring any useful statistical data on the subject.
Even the EC 2009 Progress Report on Croatia noted that “monitoring and follow up by the State Inspectorate and the judicial
system of violations of workers’ rights remains weak”.



obligations on information and consultation. Violations occur primarily in failing to
provide conditions for the functioning of works councils (office space and materials,
working hours to be used for works council’s activities) and in failing to inform works
council on business results, scope and reasons for overtime work and composition of
the work force (especially the number of workers on fixed term contracts and reasons
for their employment on such basis). If the information is provided, it is often late
or incomplete. Employers also evade adoption of redundancy social security plans
for collective dismissals and occasionally try to prevent or make it harder to organise
general workers’ assemblies.

SGH claims that violations of information and consultation obligations occur much
more often if the shop steward is exercising the role of the works council then when
the council is established. Further problem with shop stewards exercising information
and consultation rights is the lack of legally established representative criteria for
trade unions on company level, which makes it easier for employers to facilitate
establishment of “yellow trade unions” and award them the right to exercise information
and consultation role."

SMH reported frequent cases of employers trying to focus communication with the
works council to unofficial contacts with its president, rather giving him information
orally than sending official letters to the works council. SMH also reported on cases
of employers understating works councils, assuming position that its members are
not qualified enough to discuss the business results of the company. STUH sees the
main problem in the prevailing attitude among the employers that works councils are
relicts of the socialist self-managing system, which is used as a general excuse for not
respecting information and consultation rights.'®

On the other hand, all three unions stated that employers as a rule respect obligations
falling in the field of works council’s co-decision making, especially related to dismissals.
This can easily be explained by the fact that the failure to inform will rarely result in any
sanctions for the employer (due to the weak capacity of the labour inspection), while in
the case of failing to obtain the works council’s consent for dismissals employers can
expect legal action by the works council (usually on the initiative or with the support
from trade union) which in such cases usually initiate a court procedure. Although
average duration of the court dispute on workers’ rights in Croatia is around three years,
the employer can count on losing a case in which he failed to secure works council’s
compliance with decisions for which such compliance was legally required. STUH also
reported on positive examples in cases of collective dismissals in which consultation
process resulted with a lower number of workers dismissed.

15. According to the Labour Code, in the case when more than one trade union is active in the company, and trade unions are
not able to agree on which of them will exercise information and consultation rights, general elections should be held accord-
ing to the same procedure as for the establishment of works councils. However, this provision seems to be often bypassed.
16. Interestingly enough, employers stated the same factor, long tradition of works councils from Yugoslavian period, as the
main reason for the good acceptance of information and consultation procedures on their behalf.



Neither trade unions nor employers were able to give more than their general opinions
about the situation regarding information and consultation procedures in small and
micro-size companies. While trade unions claim to have no knowledge of positive
examples and in general consider that information and consultation processes do not
exist at all in small companies, or the ones without trade union presence, the employers
believe that information and consultation practices in both cases are satisfactory. In
their opinion, small and micro-size companies use bulletin boards or direct face-to-
face communication for informing the workers on all issues relevant for their position.
Both answers should be taken as general assessments from employers’ and trade unions’
point of view and therefore can not be taken as relevant indicators. It could be expected
that some kind of information and consultation practice exists in small companies with
trade union presence, but the number of such companies is extremely low.

In their general assessments all interlocutors agreed that information and consultation
rights do not interfere or limit trade union and other workers’ rights but supplement them
and that trade unions were given the appropriate role in connection with all information
and consultation mechanisms, which were also judged to be mutually complementary.
From the trade union perspective, amendments to the Labour Code proposed by the
Government during 2009 for the purpose of its harmonisation with the EU legislation
included an attempt to weaken the influence of trade unions at company level through
further strengthening of the authorities of works councils which could then take over
some of trade union functions. Such attempts were eventually dismissed by joint
pressure from all five trade union confederations, which were backed up in these efforts
by the ETUC and other European trade union organisations.

However, further questions showed that the negative attitudes toward works councils
are still present among trade unions, especially at lower levels. Works councils are often
seen as a means for an employer to have an alternative body with legitimacy to represent
interests of workers, and one which is easier to manipulate. Special problems therefore
occur for the trade union in cases where works councils are not composed of trade
union members. From the point of view of the branch trade unions, the ideal situation
is the one with their shop steward being simultaneously the president of the works
council. The problems arise even in the cases where the works council is composed
mostly of trade union members who due to their personal lack of engagement in works
council’s activities, or the pressure coming from the employer, do not maintain regular
communication with trade union.

All trade unions reported on cases of high quality cooperation with works councils,
workers’ representatives in supervising bodies and health and safety representatives. In
general, branch unions are aware that such cooperation depends to large extent on their
own engagement in the election process and further professional and logistic support
provided to the works council by trade union (information, counselling, legal assistance



and protection of worker’s representatives). However, the capacities of professional
trade union staff to work with works councils are rather limited, so much depends on
trade union organisations at the company level and the attitude they assume towards
the works council. Therefore cases of a lack of cooperation and information exchange
are also frequent, especially related to collective bargaining and monitoring the
implementation of collective agreements. Branch unions also complained of insufficient
activity by works councils regarding informing the workers and trade union members
about their activities.

A special problem at the moment is the position of the members of European Works
Councils coming from Croatia. As noted above, the Croatian Labour Code provisions
on EWCs are still not in force, which means that there is no obligation to include
Croatian representatives in any EWCs established in multinational companies operating
in Croatia. However, a number of EWCs has already included Croatian representatives,
mostly as observers and in some cases even as full members. As there is no available
data on the number of such cases and trade unions are aware only of sporadic individual
examples, there is strong concern that employers are using the legal vacuum to influence
the election of EWC members coming from Croatia. Representatives of the branch
unions included in the survey reported on cases where the trade union did not have
any knowledge of Croatian representatives being elected to EWCs (the information
was obtained through contacts with trade unions from other European countries) and
they suspected that the company had sent autonomously installed persons from the
management level or human resources departments to the EWC.

All three branch unions reported sporadic individual cases of employer’s interference
in the election of works councils, but none of them claimed that such incidents could
be described as a continuous and permanent practice. Individual cases are mostly
successfully solved by the intervention by the trade union, the most important factor
being urgent reaction to any such attempt. It seems that in such cases employers try to
avoid the possible negative publicity raised by the trade union during the election process.
Once the works council is established, reporting misuses through the labour inspectorate
seems to be much less effective means of law enforcement. In the construction sector,
the transfer of workers to a larger number of different and often distant construction sites
constitutes a special logistical problem for conducting the elections which employers are
sometimes not very eager to solve. HUP professed ignorance of any cases of employers’
interference in the election process.

Similarly, the only one case of employer’s interference in the election of workers’
representatives to the supervising body was reported by SGH (management tried to
reject the person elected by workers). Both trade unions and employers agree that this
provision is respected as a rule, but also noted that there are no cases of appointing
workers’ representative in the supervisory body in companies which were not legally
obliged to do so. As recent amendments to the Labour Code expanded this obligation



to all companies with a legal obligation to form a supervisory body, it is expected that
the number of workers’ representatives in such bodies will tangibly increase in the near
future. Regarding the functioning of this institute, SMH complained that supervisory
boards in the metal sector often completely disregard opinions expressed by workers’
representatives or even hold special meetings without them.

Again, there is no systematic data available on concrete issues discussed or positions
taken by works councils and the results of the consultations with the management, but the
branch unions agree that the information and consultation rights are not used efficiently
enough. For example, works councils very rarely send formal written requests asking
for information they are entitled to receive. The branch unions are undertaking efforts
to encourage works councils to take a more active approach, mostly by organising
education for their members elected to works councils.

Although the importance of works councils has increased during the present economic
crisis, all interlocutors agree that trade unions are the ones who mostly deal with issues
raised by the crisis, due to the fact that works councils can not engage in collective
bargaining. As a large number of employers tried to cancel the existing collective
agreements because of the crisis, the most important activity carried out by trade unions
was to negotiate for temporary lowering of rights granted by collective agreements,
instead of their complete cancellation (SMH signed around 20 such agreements with the
time limit of three months and the possibility of prolongation). However, coordinated
efforts of works councils and trade unions became more important than before, with
the role of works councils being to demand more frequent general workers’ assemblies
in order to inform the workers of the business and financial situation of the company,
as well as to participate in negotiations with the management related to organisation
and shortening of working time (which falls under the authority of works councils).
As employers also claim that using works councils for informing workers on business
results in times of crisis can raise their support for unpopular but unavoidable measures,
it seems that respecting information obligations by employers has become slightly more
frequent in the time of the crisis, although the general trends noted above remain.

5. Conclusions and recommendations

The Croatian national framework for information and consultation of workers is in line
with the EU standards and provides a higher level of workers’ protection than required
under EU law. The general framework, in which information and consultation rights are
exercised through works councils, has a long tradition and is well accepted at national
level by both employers’ organisations and trade unions, although negative attitudes are
frequently present on company level on both sides. The main problem remains. as in
other areas of labour relations the weak enforcement of the law, due to the weak capacity
of Croatian labour inspection and slowness of judiciary system. While employers as
a rule respect co-determination procedures (especially related to dismissals), because



failure to do so will almost certainly result in a court dispute, the situation is much
less satisfactory regarding information and consultation obligations. All trade unions
included in the survey agreed on the estimation that around 30-35 percent of employers
fully respect all information and consultation obligations.

The main problem with the survey itself and the assessment of the functioning of
information and consultation mechanism in practice turned to be the lack of systematic
data on the number and activities of the existing works councils. Trade unions keep data
on the number and composition of works councils in companies with their membership,
but not on their activities and results achieved. Employers’ organisations’ capacities
in dealing with works councils, especially at branch level, are even more limited. No
systematic survey (except for the one attempt conducted by SSSH in 1997) is available
on the subject and the existing academic literature deals almost exclusively with juristic
aspects, without any empirical analysis.

Trade unions are generally aware of the usefulness of the information and consultation
mechanism, although opposition to formation of works councils, which are sometimes
seen as competition and threat to trade union functions, is still often present on company
level. Branch unions increasingly organise training for their members engaged in the
work of works councils. Further efforts in this direction are needed, as well as in
systematic work with established works councils on behalf of branch unions, but their
staff capacities in this respect are often limited.

Most trade union experts interviewed agreed that the lack of systematic information on
established works councils and their activities presents a crucial problem in assessing
the functioning of the system and its results. SSSH advocated a national registry of
established works councils maintained by the responsible ministry. Alternately, even the
unified database on the level of SSSH would be beneficial, but the confederation lacks
both resources and political will of branch unions for such kind of a project.

The implementation of the relevant EU directives in this field, i.e. Information and
Consultation Directive and the EWC Directive, was not a focus of either employers or
trade unions during the recent changes to the Labour Code, firstly because the national
framework was already above the EU standards and did not suffer significant changes
and secondly because it is still being regarded as something which is not of immediate
concern. However, in the forthcoming phase, trade unions should give a special emphasis
to EWC members coming from Croatia. Scepticism on the usefulness of the instrument
of EWCs is still widely present. If no educational, organisational and monitoring efforts
are put in the work on European Works Councils and their members from Croatia, this
instrument could easily be lost for trade unions, analogous to what had happened with a
number of Croatian works councils which stopped their cooperation with trade unions.



National report on legal framework of information and consultation and its
implementation in France

Introduction

In 1994, the Council of the European Union passed a Directive (94/45/EC) on the
establishment of a European Works Council (EWC) a procedure for the purposes of
informing and consulting employees in companies which operate at European Union
level. More than fifteen years have passed and its implementation and success is widely
debate both in the trade union movement and within the employer’s confederations at
national and European level, in France such debate is vividly taking place.

The EWC Directive applies to companies with at least 1000 employees within the EU
and at least 150 employees in each of at least two Member States. These are the two
main criteria, but there are a series of ambiguous definitions that make the application
and the implementation more difficult than what is actually seems.

8 years after the EWC Directive, The European Union approved another piece of
legislation to support the work of the EWC, the Directive 2002/14/EC on general
framework for informing and consulting employees. This new Directive complemented
94/45/EC on the European works councils but also other EU legislation at the
transnational scales, such as Directive 98/59/EC on collective dismissals and Directive
2001/23/EC on the transfers of undertakings (both concerning specific situations of
information and consultation. This paper takes into account the first period of this piece
of legislation without taking into account the most recent modifications (of 2008).

The EWC Directive has been a battle horse for the European trade union movement
because it meant a highest participation of workers representatives at EU level and
they defended its application because if unchecked it meant the EU would be failing
to balance the interests of big companies and the interests of the ordinary European
working people they employed', which can become problematic in the current era
of a globalised competitive economy as the European. In May 2008 they were more
than 800 multinational companies with EWCs and they cover more than 14 million
European workers?. The main challenge is to see if the implementation has allowed
the trade unions at the EU level become a fundamental actor in the issue of information
sharing, and also if the Information Directive had helped the workers representatives to
access key information for an informed decision benefit all workers from this European
multinationals. It is not just the employees and its representatives that find the EWC (and
the other Directives that enhance its application) but also senior managers increasingly
recognise the advantages of serious employee involvement. Such managers take to
heart the following principles of good corporate governance®.

1.. ETUC information sheet number 1. May 2008. http://www.etuc.org/IMG/pdf Info _Sheet EWC_1.pdf
2. ETUC information sheet number 1. May 2008. http:/www.etuc.org/IMG/pdf Info Sheet EWC 1.pdf
3. EUC Information sheet number 5. June 2008. http:/www.etuc.org/IMG/pdf Info_sheet - 5 - EN.pdf




Collective Bargaining at EU level

Collective bargaining* is about the rights and responsibilities of trade unions and
employers and it is highly linked with the access to information by all parties, as the EU
becomes more and more a social and economic unit it was obvious for all social partners
the need to create a process of rule making, leading to joint regulation. As we shall see
the French case had already in place the mechanism for a smooth transposition of EWC.

The central role of collective bargaining between workers and employers and their
organisations in industrial relations in the Member States is recognised by the EU in
Article 28 of the Charter of Fundamental Rights of the European Union of December
2000 (‘Right of Collective Bargaining and Action’) and in Article 12 of the Community
Charter of the Fundamental Social Rights of Workers of 1989. Thus the WC Directive
and the Information and Consultation Directive are the legal application of these
principles. ‘The Right to Bargain Collectively’ was also declared a fundamental right in
the 1961 European Social Charter of the Council of Europe (Article 6).

Just as collective bargaining receives legal support in the Member States, this battery of
European legislation provides the background for the EU’s recognition of the centrality of
collective bargaining. At EU level, collective bargaining takes place at inter-confederal/
inter-sectorial, multi-sectorial, industry/sectorial, enterprise and inter-regional level. It
is therefore very complicated to have a unique and size-fits all system at the EU level,
for this reason so far the Commission [in its proposals] and the Council and Parliament
in the modifications has played a role of trying to harmonise to the expense of the fast
and effective implementation.

In that sense the information Directive can help, and has helped, the information sharing,
but the confederal/inter- sectorial bargaining is still much more important that the one
that it is done at the company level at European scale, in France or elsewhere. When
the European Federation of Food, Agriculture and Tourism Trade Unions (EFFAT) and
the European Federation of Contract Catering Organisations (FERCO) resumed their
long-standing co-operation at EU level, in the setting of a European social dialogue
committee; with the backing of the European Commission, (DG Employment: 2008)
they have much higher impact on the industrial relations of millions of workers than all
the EWC’s in the branch of industry put together. In reality the information Directive
was a need to fill of content the EWC that were seen by many workers representatives
as an empty shell.

Collective bargaining is a means of implementing EU directives in the field of
employment and industrial relations. Therefore, one specific process of collective
bargaining takes place when negotiations develop ‘in the shadow of the law.” This is
exemplified by Directive 94/45/EC on EWC which we study. It is very important to
note that this paper does not deal with the newer legislation passed after 2008 as the

4. the European industrial relations dictionary:
http://www.eurofound.europa.eu/areas/industrialrelations/dictionary/definitions/collectivebargaining.htm




implementation and the research it has been so far limited; it is concentrated of the
15 years from the 94 Directive until the explosion of the economic crisis before the
revision of the Lisbon Strategy.

With the growth of transnational enterprises, the continuing pressure of takeovers and
mergers and the extension and development of European Works Councils, transnational
collective bargaining is expected to become more common. This is the ‘partnership for
change’ approach prioritised and advocated by the Lisbon Strategy. According to ETUI
today there are 899° multinational companies that have a EWC, a proof of the extension
of EWC at EU level.

The original piece of legislation: Directive 94/45/EC for EWC

This Directive is characterised by a strategy, which is taking greater prominence in
the EU system: the delegation to the social partners, management and labour, of the
competence to negotiate the relevant European labour standards. This raises many
issues about the role of the central government (in this case the EU) as an equilibrating
element.

As we have mentioned the scope of the Directive is clear (more than 1000 workers
as stated above and at least 150 in two member states). The Directive obliges to
establish European Works Councils to bring together workers’ representatives (usually
trade unionists) from all the EU Member States the company operates in, to meet
with management, receive information and give their views on current strategies and
decisions affecting the enterprise and its workforce.

Of the 1264 companies covered by the legislation, some 828 (34%) have EWC’s in
operation, although the number of active EWC’s is higher since some companies have
set up more than one. Many of these firms are large multinationals, so the proportion
of employees represented by EWC’s is much higher: more than 64% or 14.5 million
workers across Europe. An additional 125 EWCs have been set up but ceased to exist
following mergers, takeovers or bankruptcies. The majority of companies covered by
the directive employ less than 5,000 workers - but only 23% have EWC’s. Among
multinationals employing 10,000 people or more, 61% have EWCs®.

The 1994 directive allowed two years for Member States to transpose the provisions
into national legislation. Under Article 13, companies had until 22 September 1996 to
reach voluntary agreement on establishment of a EWC. After that, Article 6 came into
force, requiring the setting up of special negotiating bodies and laying down rules on
procedures and timing. In 1996, over 300 agreements were concluded, as companies
rushed to beat the deadline for voluntary deals. Since then, the pace has slackened,
with around 40 to 50 new EWCs annually. Although the number of EWC’s is growing
every year, doubling since 1996, the rate of progress is too slow, and constitutes a major
challenge for the development of European information and consultation procedures.

5. The entire list can be consulted here: http:/www.ewcdb.eu/search_results companies.php?listMode=1
6. http://www.etuc.org/a/125




The EWC is to be negotiated by the central management of the multinational enterprise
and the representatives of the workforce; they must negotiate ‘in a spirit of cooperation
with a view to reaching an agreement on the detailed arrangements for implementing
the information and consultation of employees’ (Article 6). However, the Directive
shapes the negotiating process by explicitly providing that, if agreement is not reached,
minimum (subsidiary) requirements laid down in an Annex to the Directive will apply
(Article 7(1)). In the French case this spirit already existed as we will see with the
voluntary EWC, although not in all sectors.

In practice, therefore, the structure of negotiations between the parties is influenced
by the subsidiary requirements. Also in the case of the establishment of a European
company or a European Cooperative Society, management has to negotiate at European
level with a special negotiating body composed of representatives from various
Member States. For instance in Carrefour, the European Worker Council was set up
in 2001 in agreement with UNI (Union Network International) with the facilitation of
the European Commission but the view that the employer has of the EWC is one of
space of information, consultation, concentration and anticipation of investment policy
(Entretiens Louis le Grand:2008). The increasing number of transnational enterprise
undergoing restructuring represents another driver for collective bargaining at European
level. There are already cases in which European industry federations and/or European
Works Councils have signed framework agreements concerning the social regulation of
restructuring processes.

Of the 1,242 companies covered by the EWC Directive that operate in new Member
States, 42% have EWC'’s, but not all are effectively integrating employee representatives
from these countries into their activities’.

Explanation of the development in 2002

The 2002 Directive for Workers Council on representation and information was an
update and evolution of the 1994 one in the light of the advance of the EU as a single
economic and politic unit. The transposition was due in May 2005 in all Member States.
This Directive has the particular objective to promote social dialogue between [Article
136 of the Treaty].

Information, consultation and participation for workers must be developed along
appropriate lines, taking account of the practices in force in different Member States.
The problematic aspect of this particular Directive, which can create problems on the
ground, is the vagueness of the terms consultation and information and the clash with
national existing mechanisms (previous to the 2002 Directive).

In this context this legislation has a clear aim at creating the channels for “Timely
information and consultation” as “prerequisite for the success of the restructuring
and adaptation of undertakings to the new conditions created by globalisation of the
7. http://www.etuc.org/a/125




economy, particularly through the development of new forms of organisation of work”.
The information Directive was a trade union demand as information is power.

So in that sense is the application of the Lisbon Strategy and a policy of prevention
and anticipation of productive processes and risk matters. The Directive makes it clear
when it describe the existing elements (before the EWC) saying that “the existing legal
frameworks for employee information and consultation at Community and national
level tend to adopt an excessively a posteriori approach to the process of change,
neglect the economic aspects of decisions taken and do not contribute either to genuine
anticipation of employment developments within the undertaking or to risk prevention”.
However, while trying to solve the problem of the lack of anticipation, it created another
one not merging all existing mechanisms, in the particular French case, we have the
superposition of 3 representation bodies plus the possible negotiations at regional or
international level of transnational agreements.

The statement of the Commission during the evaluation process was demolishing
declaring that the concepts of information and consultation in the 1994 EWC Directive
differ from those contained in the most recent Directives in the field of workers’
information and consultation, and there are no clear rules for the interplay between
these directives.?

The recent legal developments in the legal field are the 2008 Directive [COM (2008)
419 final], that had its impact assessment by the Council [SEC (2008) 2167] and also
its logic Initiative rapport in the Parliament [(2008/2246(INI))]. On the side of the trade
unions the European trade union confederation launched a campaign to strengthen the
role and power of the EWC at all countries of the European Union.

The impact assessment is the way that the community has to verify it the process has
been, or has been not, successful. The European Commission, as we have said, plays
a role of mediator and facilitator of the EWC’s and ensures the right application of
the Information Directive. In that sense it is not clear if there are mechanisms at a
community level or this is left to the national Governments to be scrutinised. This is
a major flop from the part of the European Commission, the EWC’s are based at the
national level and therefore national Government [represented in the Council] must play
a role that it is assigned by a body to which they do not have subsidiarity, in France as
in the rest of the Union. The EC should have created a monitoring body to ensure the
good functioning of the EWC.

The implementation was carried out between October 2007 and June 2008 involving
a survey of 10% of existing European Works Councils (we estimate it in less than
100). The Directive establishes a right to transnational information and consultation
of the workforce on the progress of business and any significant changes envisaged
in large-scale (1.000+ employees) transnational companies. In 2007, 2257 companies
8. SEC(2008) 2167 Commission Staff working document on the 94/45 COM




employing 24 million workers fell within the scope of the Directive. EWCs, whether
established before the Directive came into force, and hence excluded from compliance
with the Directive, or set up through an agreement between a body representing the
employees and the central management, were operating in 816 companies with some
14.5 million employees’.

A major problem that was highlighted is that the employer should be allowed not
to inform and consult where this would seriously damage the undertaking or the
establishment or where he has to comply immediately with an order issued to him by a
regulatory or supervisory body. Thus, the right of information is heavily damaged and
can be used as an alibi for any unpopular decision of the employer, as the example of
Nokia'®.

Application at the EU level

A European Parliament resolution [of 2008] states that “the transposition of Directive
2002/14/EC has been significantly delayed in some Member States and that more time
will therefore be needed for its evaluation; stresses, however, that in Member States
where no general system for informing and consulting employees existed before the
directive will have an obvious impact; and it urges those Member States that have not
yet correctly transposed Directive 2002/14/EC to do so as soon as possible”.!! Of course,
it is not the French case where industrial relations had a well established system of
information and consultation between employers and employees - thus, showing uneven
implementation. The same Initiative Report also points out that the implementation has
left behind young workers, casual workers and other important layers of the workforce,
which is an increasing group in the globalised economy of today.

The preferred option for the Council is to Review of existing legislation, combined
with awareness-raising actions from the second option Non-regulatory approach
— additional promotion of best practice, starting with communication actions. The
likely overall impact of this option would be to improve the quality of dialogue within
companies and enable all parties to better anticipate and manage change, while imposing
some additional direct costs. However, it is difficult to see these entailing significant
additional costs for companies already complying with the requirements and aims of
the existing Directive. It would also contribute to making the existing Community
instruments on information and consultation more coherent (same definitions, interplay
between national and transnational rules)'.

The European framework, as usual in the EU, it is very much up to the good will and
capacity of a particular member state [in this case the French one] to implement the
Directives that the Commission proposes, creating uneven systems of information and
consultation in a common market of goods and capitals. Too often this particular

9. SEC(2008) 2167 Ibid

10. http://www.etuc.org/a/4474
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good will and capacity is subordinated to the political situation, the existing balance
of forces in the political and industrial arena and the national politics. For a truly
effective implementation of European policy national “local difficulties” cannot be the
hurdle, otherwise the transnational meaning of the European Commission becomes
meaningless.

The French case

It has been pointed out that EWC’s vary extremely regarding their activities and their
ability to effectively influence company decisions (Markus Hertwig, Ludger Pries,
Luitpold Rampeltshammer: 2009). In that sense France follows the general trend in
Europe having a relative effect, despite the fact that in principle it should be a country
of simple implementation because the EWC do not mean a revolution in the current
system of national industrial relations. The EWC are just another layer that touches
only certain number of important enterprises that have, in all cases, trade union and
employers negotiating and information systems already in place.

For that matter, in France the works committee (comité d’entreprise) is obligatory in
companies with more than 50 employees, so all companies with a EWC had at least a
national representative body. Works committee exists in roughly 90% of the companies
covering about 95% of the workforce that falls under its scope. So the establishment of
voluntary EWC before the legal transposition was relatively easy and it followed from
the existing consultation and information patterns.

In that sense France is a country with a strong tradition of representation, specially
taking into account the low rate of trade union density and the highly divided trade
union landscape that as we shall see damages the effectiveness of the European Workers
Councils.

The trade union landscape

Maybe it is necessary to make a point about the trade union reality in France. The
existence of a myriad of trade union organisations creates conditions for a different
approach towards EWC in the workers and employers organisations.

The main trade union confederations are:
The CGT (Confédération Générale du Travail) is the oldest trade union and historically
linked with the communist movement. It claims 700.000 members and it has around
35% of representativity in the labour elections of 2008. It has several left-wing and euro
sceptic currents within that make their position on EWC not as homogeneous as their
leadership [openly in favour]| would like.

CFDT (Confédération Frangaise Démocratique du Travail) claims to be the bigger
union in the country with 825.000 members, although in labour elections only achieves
22% of the support. It is a left split of the Christian union in the 60’s. It has a positive
attitude towards the EWC.



CGT-FO (Force Ouvriere) is a split in 40’s of the main CGT that did not accept the
communist control. It claims 800.000, but the figure is highly disputed and experts
(Andolfatto: 2004) put the figure in half. It achieved 16% in the labour elections. It
has 3 strong political currents and it has a very sceptic approach towards the EWC’s
following the stance of two of its currents one strongly influenced by Trotskyism, one,
and the other by Gaullism.

CFTC (Confédération Frangaise des Travailleurs Chrétiens) is the christian part of the
union that did not go with the CFDT and it claims 140.000 members and has a 9% of
the vote in labour elections.

There is also a trade union representing middle management [cadres] CFE-CGE with
8% at labour elections but only representing a selected group of employees.

There exist also several smaller trade union confederations with much smaller
participation such as UNSA or SUD-Solidaires.

In the employers world it exists one big organisation MEDEF (Mouvement d’entreprises
de France) with little sector groups having a coordinated existence except for the UIMM
(Union des Industries Métallurgiques et Minieres) that has historically been opposed to
the EWC. Other confederations for small and medium enterprises exist but they are
meant to represent small undertakings.

The EWC in France

The Works committee [at a French level] has an information and consultation role, less
than the co-decision German model, and sometimes it runs social cultural activities in
a given company (summer camps, information units, etc). The well known health and
safety committee is in reality a sub-committee of the main works committee at company
level, this organisation at the national level had a tremendous impact on the way EWC’s
were finally organised in the French case.

In companies with more than 1 centre of employment exists the Central works committee
[comité central d’entreprise-CCE]. Some of its delegates can attend the Board of
Directors. In some cases, for instance the EWC’s at Gallery Lafayette'?, the EWC’s
is just an extension of the CCE with another undertaking in Germany [the only centre
outside the hexagon], but it has been useful to information sharing amongst French and
German workers on trade union representation and traditions.

This CCE has served as a model for the first voluntary French EWC and some of the
prescriptions of the EWC Directive transposition.

France is a country where historically unions have been very strong, as its recent history
shows', and they have seen with mistrust negotiating bodies. Only after 1968 some

13. A French commercial centre.
14. For instance in 1936 the first paid holidays had to be accepted after a strike movement. The mass mobilisation of 1968



instruments of consultation were put in place, and these were not seen in a positive way
by a huge section of the trade union movement until the mid 70’s. They were more used
to other methods of bargaining, methods that were (are) more conflictive and force the
Government to take a pro-active role as facilitator and stakeholder.

This tradition has been slowly changing and since the 70’s they have been adapting a
more realistic approach towards consultation and representation bodies. Nonetheless,
the highly divided trade union panorama does not have a common view of the EWC’s
and the internal conflicts that might exists at a company level in France are replicated at
a European level, sometimes to the bemusement of other workers representatives that
see the division within the French delegation.

Transposition of the EWC Directive

In France the Directive has been transposed thanks to the law N° 96-985 “concerning
the information and consultation of employees in community-scale undertakings or
groups of undertakings” voted on the 12th November 1996.

For the transposition of the European Directive into French legislation, the social
partners were consulted and there was a widespread consensus that there was the need
of transposition of EU legislation and not just an agreement amongst social partners.

French legislation did not provide with better conditions for the workers’ representatives
than those given in the EWC, which explicitly says it is not in detriment of any better
national legislation.

In that sense the French legislation takes with both hands the limitations of the funding
that the company has to provide for travelling, for instance. What it could have been the
base for a better legislation of consultation and representation has been curtailed. It has
still to be seen if this was done thanks or despite the trade union position towards the
European Workers Councils.

Since the transposition is seen by many French trade union representatives [such as
a minority current within the CGT, FO and smaller leftist trade unions] as a “bad”
European idea, there has been a sceptic approach. Such approach breaks trade union
coordination and makes their position not being unanimous, thus undermining any
meaningful position towards a better and more useful EWC.

This logic follows from the composition of the EWC, because the EWC representatives
are elected on the proportion to the representativity of the unions in the particular

undertaking in France and in the other countries where the EWC comes into existence.

The French law of transposition (Labour Code article L 439-6) copies the definition of
the consultation procedure of the Directive: basically exchange and dialogue.

This has particular effects with a trade union landscape which is multi-polar and not very

also meant a huge improvement of working condition.



representative of the entire workforce, feature that makes all sorts of quarrels possible.
Added to this exists, as we will see in the case studies, a policy of divide and rule as
soon as conflict appears between employees and employers. In that sense the model of
trade union coordination that exists at national level [/ intersyndicale] does not exist at
EWC or company level, which is a minus for the positive outcome of the EWC. To these
problems we must add the a current debate on representation that is going through the
French trade union universe and that leaves many EWC creating battlefields of trade
union quarrels, to the amusement of the employers.

In some known cases, as the Renault Vilvoorde negotiations during the dispute, the
company used the “in due time” component of the legislation to apply the above-
mentioned divide and rule strategy. In that sense the French internal quarrels need to be
added to the lack of a joint European position at company level from unions of different
nationalities, even though in the bulk of the cases such unions are all affiliated to the
ETUC.

France has a long standing tradition of EWC’s due to the transnational character of
its economy but also a particular tradition as its first EWC was inaugurated as back as
1985 at Thomson. But this tradition is not cohesive in the French employers’ world, the
automobile producers’ federation (UIMM) was opposed to the Directive and they have
applied only in a reticent manner.

If we add the division between the MEDEF [main employers] and other sectorial
groupings, such as the automobile manufacturers to the internal trade union disputes, we
can conclude that the implementation of the EWC can be considered quite tumultuous.

The current scope in Europe and France

The number of companies, at European level, covered by the Directive on the
establishment of EWC has increased from 1865 in 2002 to 2169 2004, since that date
the number keeps steadily increasing. The total number of multinationals that have a
EWC has increased by nearly 100 between 2002 and 2004, from 639 to 737, an increase
of nearly 15%. Data from the ISE (European Trade Union Institute) show that higher
increases in ECE are registered by companies headquartered located in Belgium,
France, Finland, Germany and Sweden. However total this represents almost 800 EWC
that created over 2000 possible, which seems still a limited number (according to the
Economic and Social Committee (EESC) in September 2006). (Louis le Grand: 2006).
So France can be in that sense considered a success story despite its internal problems.

The number of EWC headquartered in France created is 123 '¢ from 1994 until 2009.
Out of this 18 have disappeared out of a merger or dissolution of the company. Of
course there are some other hundreds EWC headquartered elsewhere with French
representative. But France has a relatively high level of implantation of EWC; other EU

15. European Works Council Database 2004, ISE
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countries have not reached the level of development. Spain has 9, Italy 38, Ireland 6 and
Germany (the leader) 210. We can regard France as an industrial country that despite
a tradition of confrontation, the information and negotiation will of the European
Commission are taking some scope.

The strength of the EWC’s is its potential to get organizational information and know-
how (legal rights, strategic competencies, coordination of members, support from trade
unions and other groups), to define common norms and aims, and to mobilize resources
for action (time, budgets, personnel). Organizational ability is also promoted by mutual
trust, solidarity or a European ‘identity’ of the EWC. In that sense, there is no doubt that
the difference between the first economy of Europe [Germany] (with 210 EWCs) and the
second [France] (123) is due to different industrial relations and different traditions.

There is one important feature for countries with a “confrontational” tradition,
depending on whether management is willing to engage in negotiations, a high degree
of organizational ability can lead to a substantial output and advantages for workers
and employees like safeguarding of employment and respective agreements. But the
perception of employers can persuade them not to engage in further information sharing
that needed.

Since the degree of organizational ability is influenced by a variety of conditions, even
if there is a high level of ‘objective’ or perceived organisational need, the actual level of
organisational ability as resources, know-how and shared norms could be quite low due
to the fear of the use of the above mentioned know-how. The French case is according
to the interviews and eyewitness accounts very much the case.

Lafarge European Workers Council

This is a company that has developed a social responsibility mandate. It is a
multinational of the building industry. According to the company: the European Works
Council has enabled unions to find new action resources (local gateway to information
and consultation when two countries are affected), new forms of institutionalization
(establishment of a committee restricted to a budget or spending more coverage) and
new records consultation (the meeting with management or just chat with members
of other countries). But he also helped boost European integration. (Louis le Grand:
2006)

The EWC is an intermediate step that avoids an overall obligation of a social Europe that
would meet with national practices, cultural traditions, social systems and institutions that
contradict sometimes forcefully local and make its application difficult, if impossible.
In Lafargue, as in the other EWC, the members of the EWC have to be employees of the
enterprise but, and this is specific to this company, they must be in an elected position
in some company of the group. The idea is to close up the EWC to the employees
and be able to use the information regulations to spread throughout the company good
practices and also help the share of new projects that allow better health and safety. In



many companies tends to happen the same due to a default, the representatives at local
or regional level end up participating at EU level, but the Lafarge system encourages
that the reps’ are not full time officers of the union staff.

Good practice at Lafarge

The group Blue Circle, that had its own dormant EWC, was bought by Lafargue and
while buying the company it also organised meetings to integrate the members of Blue
Circle EWC, this was a very wide lecture of the information directive and it is due to the
corporate responsibility that Lafargue has in its statutes. The consultations to merge the
two EWC did take place with the European Federation of Building and Woodworkers
(EFBW). In the end the Blue Circle representative living in the UK is the vice-secretary
of the EWC since 2002.

The lesson in this case is that an enterprise with a partnership view of the industrial
relations can have an interesting use of the EWC and the information regulations, but
the employers are left to the devises of the employer rather than having this granted
rights. Not all employers have a corporate responsibility clause in its statutes. In reality
a trade union (and negotiating structure) is put to a test when there are different points
of view across and not when everyone is in agreement, time will have to tell us if the
harmonic Lafargue model holds to the test.

PSA-Opel European Workers Council

Due to high costs of production and logistics, in 2006, PSA management announced
the closure of the British plant in Ryton (near Coventry) with 2,300 jobs to be laid off.
This announcement evoked strong criticism because only one month before, a ‘Charta
of social rights” had been passed by PSA which codified information in due time in cases
of restructuring and other company activities with expected consequences on workers
and plants.

As a reaction, the EWC steering committee (‘comite de liason’) held one internal
extraordinary meeting and one with the European Metalworkers Federation (EMF).
The views and standpoints concerning the strategic direction the EWC should follow,
varied sharply inside the EWC. On the one side, the French EWC members — except
the members of the

CGT — and the majority of non-British members perceived the closure to be inevitable.
They strongly adopted the economic standpoint of the PSA management, underpinning
the view that — economically — the closure was a practical constraint and preservation of
production was simply insane. Strikes or other actions were perceived as damaging the
PSAbrand image and with this the job security of the other plants. This was a proceeding,
which — in the words of a German PSA EWC member — could not be expected from
French workers: “I cannot demand a French worker to ruin his own brand. That would
be insane. He would not do this. Nobody would do this. (...) Solidarity does not reach
so far”.



On the other side, British EWC members (and with them the French CGT members)
prompted the EWC to take a clear position against the closure and to initiate solidarity
strikes. The British unions developed an alternative concept which they presented to the
management at the PSA headquarter in Paris in the context of a demonstration of 250
people.

The EWC itself only passed a resolution rejecting the decision and demanding certain
measures to buffer the social consequences of the dismissals. By the time the resolution
was passed, the EWC was already busy negotiating redundancy payments and transfers
of workers to other companies. Finally, the plant was closed with a majority of employees
being transferred to other jobs or early retirement and significant compensations.
Accordingly, in the view of the majority of the EWC members, the Ryton case was a
success-story for the EWC as it dealt with the closure at European level.

Besides economic arguments, the importance of contradictory interests between the
different plants and inside the EWC as important explanations for the actions and
strategies of the different groups involved. While the British workers tried to maintain the
location, the French aimed at strengthening their national plants, which were producing
the Peugeot 206-model. Thus, there were strong interests within the French EWC
members, which advocated the closure of Ryton in order to fulfil their own interests of
employment security. The economic deficits of Ryton were a spurious argument which
actually only served to legitimize the cautious proceeding and the lack of willingness to
engage in solidarity actions.

An additional aspect is made up by the structure of the EWC and its role in the
company’s labour regulation processes. Generally, the PSA EWC is a rather centralized
and weakly coordinated interest representation body. It is clearly dominated by the
French representatives

(27 members), who hold nearly 58% of the seats (47 total) and who represent the
different trade unions inside PSA.

There is another reason why foreign EWC members play a marginal role: Just like
the French part, they show only little interest in the EWC and do not engage in its
development. Most of the members are satisfied with the role of the EWC as an
‘information body’, which function is to obtain information from central management
and which is exerted on the yearly EWC meetings. The internal cohesion and solidarity
is rather low.

Consequently, the EWC secretary describes the EWC as the ‘extension’ of the French
group committee (‘commitee de group®), which is the French part of the EWC and, thus,
fully represented in the EWC (installation agreement). Since the group committee is the
central actor for employees in company labour regulation, from the French side there is
little interest to foster the EWC as an efficient body.



The Ryton case of PSA shows that despite organizational need, which is made up due to
platform strategies, parallel production, and plant competition, the organizational ability
of the EWC is rather low. The company structure is strongly focused and centralized
towards France as the country of the headquarters. This is a general feature that we find
in the French case. It seems that the national unions still have not gone over the national
view of its trade union politics.

The main characteristics here appear to be the high centralization of the company
structures, the weakness of European coordination (weak role of EWC secretary),
the lack of interest and engagement of the EWCs members from foreign locations,
and the national focus of the French locations, with the competing unions trying to
reserve a large share of the production volume for the French plants and the workers
they represent. In this aspect, the PSA EWC clearly differs from the Volkswagen EWC,
where the German representatives and especially the president played a decisive role
when he acted in favour of foreign locations. (Markus Hertwig, Ludger Pries, Luitpold
Rampeltshammer).

TOTAL European Workers Council

This multinational company, with headquarters in France, has set up a transnational
committee in negotiations with the European Mine, Chemical and Energy Workers
Federation and several highly skill employers organisations. The representatives are
employees of Total (as the legislation states). All the European members are also
member of the EWC that exists since 1991.

Since there is no legal framework for the negotiation of international agreements, the
only legal frame in the information directive and this clashes with the secretive elements
of the business interests, hence since 1991 and 2004 there was no agreement. In 2004
the first was signed. (Entretiens louis le grand , Total: 2006) The agreements open 4
tables of negotiations, but this has not stopped the closing of a refinery in the north of
France recently

Conclusions

It could be demonstrated that distinctions often used in EWC studies like strong versus
weak EWCs, militant versus consensual EWCs, effective versus inactive EWCs or
symbolic versus working EWCs are far too simple to catch and to explain the situations
and processes. (Markus Hertwig, Ludger Pries, Luitpold Rampeltshammer: 2009) In
the case of PSA, the organisational abilities always depended on the central French
management and the French trade unions as we have seen very often busier fighting
each other than the employers, which need to foster a stronger role of the EWC to meet
their objective interests.

Whilst useful in laying out different methodological avenues available for EWC
research, the limits of both optimist and pessimist approaches were revealed by the
strong variation in concrete EWC experience.



In contrast to firms like Volkswagen and Renault, no ‘world works council” has yet been
created at GM. (Thomas Fetzer: 2008). In other like in Lafargue there have not been
major conflicts; of course, this makes the works of any social structure rather simple.

In France the unions have been vehemently opposed to the revision of the Directive,
in line with the ETUC that talks about strengthening of the EWC. The French unions
have an opinion that any reform should go towards a modification of the 94/45 Directive
and to re-discuss the Lisbon Strategy, while employers (in France in this case) want to
include the negotiations about EWC as part of the European dialogue. This is not the
scope of the present paper but such a revision will be important to see if the EWC will
develop of they will constraint by the crisis.

While most analyses understand these as vehicles of international trade union solidarity,
and therefore evaluate their influence in that light, this article is considerably more
pessimistic. Despite the need for international labour cooperation to control competition
over wages and working conditions, local trade unionists appear to be using the EWCs
as instruments to further their local interests and disputes. The result is that EWCs,
originally conceived as bulwarks against social dumping, are increasingly becoming
vehicles for international labour regime competition. (Hancke: 2000).

Two major problems remain, however, concerning agreements negotiated at the company
level in Europe (transnational agreements): that of the legal status of these agreements
and that of the legitimacy of the worker representatives who sign them. Since there
is no European legislation about European transnational agreements negotiated at the
company level, in order to be enforceable they have to be reproduced at all the national
levels involved. Enforcement is thus mostly dependant on the strength of the signing
parties (Isabel da Costa and Udo Rehhfeldt: 2007).

In that sense the superposition of transnational and the works of the EWC are not clear
for all, and therefore there is not a common position on the trade union world about how
to develop a common strategy on EWC.

The cross-industry social partners (the ETUC, BUSINESSEUROPE, CEEP and
UEAPME) had already started working on a joint analysis of the key challenges facing
European labour markets in September 2006, as foreseen in their joint social dialogue
work programme for 2006—08. (DG Emploi: 2008). This analysis will be totally modified
since the start of the crisis in 2008, so the EWC and the EU legislation on information
will be put to the test, in France as elsewhere.

As a final comment it has to be said that the debate is open both in French trade unions
and French employer organisations about the role of the EWC, some defend its role
only as an information power, some other argue that it should play a role “serious”
role and starting to have enough bargaining capacity. This is, of course, link with the



current debate that exists in Europe about a coordinated response to the crisis and more
economic governance at all levels, the future will show which of the two tendencies
takes over.
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National report on legal framework of information and consultation and its
implementation in Ireland

Background to the INFORMIA Study
During 2010 the Irish Congress of Trade Unions (ICTU) participated in a European

Commission funded project, co-ordinated by the Confederation of Independent Trade
Unions in Bulgaria (CITUB), with the support of the Bulgarian employers’ association,
BIA, which investigated the nature and extent of information and consultation
arrangements in four EU Member States and one candidate country - Bulgaria; Croatia;
France; Ireland; and Italy.

The study analysed, not just information and consultation procedures arising from the
transposition of the Information and Consultation of Employees Directive (2002/14/
EC), which was adopted into national legislation in 2002 but also more long-standing
arrangements, such as the European Works Councils (EWC) and health and safety
committees.

The aims of the project were:

1.  To raise awareness of workers and employees in the new Member States and
candidate countries about their rights to information and consultation, and
training for the implementation of the mechanisms of workplace information and
consultation arrangements

2. To build capacity and to improve the knowledge of trade unions and elected
representatives for information and consultation (including members of EWCs)
about the main issues involved in information and consultation

3. To facilitate an exchange of experiences and good practice between trade unions
and workers’ representatives from the participating countries

4. To improve the process of co-ordination between information and consultation
arrangements and collective bargaining

5. To improve the implementation of European Union (EU) standards for information
and consultation

6. To develop draft proposals for changes to national legislation in the partner
countries and to the EU Directives regarding information and consultation, social
dialogue and employee participation.

1. Methodology
This report consists of a review of the structures and procedures for the functioning

of the employment relationship in Ireland, including the structures of the trade unions
and employers’ organisations. It also reviews the legal arrangements for employee
involvement, including information, consultation and participation in the workplace.



A questionnaire-based survey was carried out through a number of the affiliated trade
unions of the ICTU (INFORMIA Survey). Some 170 replies were received to this survey
and much of the data in this report are based on an analysis of these survey findings. A
breakdown by representative role of respondents is set out in Table 1:

Table 1 Representative Role of Survey Respondents (%)

Member of a Health and Safety Committees 22.7
Works Council or similar (e.g. Partnership 252
arrangements) )

Worker Directors (i.e. Board-level representatives) 16.8
European Work Councils 34
Shop Stewards or similar 31.9

In addition, the dataset from the National Workplace Survey, 2009, undertaken by the
National Centre for Partnership and Performance (NCPP), was used to supplement the
data. !

2. The Structure of Employment Relations in Ireland
Because of the close ties between the British and Irish trade union movements, going

back to the nineteenth century when for the first time they were united under one Trade
Union Congress, the Irish system of industrial relations has evolved from the British
voluntarist model. Indeed, for many years after Ireland gained its independence, both
systems of industrial relation and the scope of legal powers given to trade unions was
governed by the same set of UK statutes.

The legacy of the industrial and political upheavals in the first decades of the twentieth
century are still, to some extent, reflected in the trade union structures today. The Irish
Congress of Trade Unions (ICTU) represents trade unions in both parts of the island
of Ireland, therefore, ICTU functions under two different legal jurisdictions and two
distinct political and economic entities. Indeed, ICTU is unusual in that it also has
foreign (UK) unions as affiliated members, operating both in the Republic of Ireland
(Rol) and Northern Ireland (NI). Many of these unions and, indeed, unions registered
in Rol, have members in both parts of the island. It is also important to note that NI has
evolved its own structures and particular system of industrial relations.

The approach of business and management to industrial relations has also been dominated
by the substantial trade links with Great Britain since long before Irish independence,
links that are still strong today. With these close business ties and with many subsidiaries
of UK companies operating in Ireland, the traditional adversarial model of employment
relations, with the emphasis on collective bargaining, has been the dominant system.

1. The National Workplace Survey, 2009, will be published shortly and when it is available, its key findings, relevant to
information and consultation, will be included in the final draft of his report.



This system has been re-enforced in recent decades by the establishment of subsidiaries
of US companies, in particular non-union electronic companies, in Ireland.

The State, for its part, supported the continuance of this system by encouraging the
‘voluntarist’ model and, consequently, it took a minimalist approach to regulating the
system through legislation. The State, however, does provide the dispute resolution
machinery and these institutions, such as the Labour Court and the Labour Relations
Commission, strive to maintain industrial peace within parameters agreed at the national
level.

In the past, information and consultation procedures, therefore, have not been central
to the Irish system of industrial relations. However, there has been some change in
this since Ireland became a member of the EU in 1973, with the emergence of more
consensual employment relations, influenced by a series of legal instruments agreed at
the EU-level.

4. Labour Market organisations

Trade Unions

The workforce in Ireland was 2,243,000 in 2008. Something over a third of employees
are union members. While there has been an increase in membership, employment
growth in sectors that unions find difficult to organise means that, despite gaining
members, union density has fallen in recent years. The ICTU is the only trade union
confederation, but individual unions, in particular the largest, the Services, Industrial,
Professional, Technical Union (SIPTU) with 216,900 members, have considerable
power and influence.

As seen above, unions organising workers on the island of Ireland belong the ICTU,
with 55 individual affiliated trade unions. There are some 844,000 members of these
affiliated unions - 612,676 in the Rol and 231,320 in NI (2009 figures). For the Rol the
labour force survey of 2009 estimated that 34 per cent of all employees are members
of trade unions, although ICTU’s own figures suggest a rate of nearer 38% (there is an
acknowledged difference of methodology between the two surveys). ICTU figures for
2009 show that forty-eight per cent of the membership in the Rol are women and, in NI,
some fifty-three per cent are women.

The ICTU affiliated unions include unions based both in NI and the Rol, as well as a
number of British based unions, such as UNISON, UNITE and GBM. There are only
a small number of unions operating outside of Congress, the largest of these been the
National Bus and Rail Workers’ Union (NBRU) with 3,700 members.

Although the ICTU plays an important part in relations with government, it is a grouping
of independent and autonomous unions rather than a confederation which dominates
and directs the unions which belong to it.



Despite a rise in the number of union members of around 100,000 in the last ten years,
the proportion of employees who are union members has fallen. The labour force figures
show a decline from forty-six per cent in 1994 to thirty-five per cent in 2004 and thirty-
one and half per cent in 2006. This reflects changes in the labour market. In particular
unions have found it difficult to break into many of the growing sectors of the economy
such as electronic companies and private services, many of which belong to foreign
(mainly US) multinationals. Unions are much stronger in the public sector — where
around two-thirds of employees are members — than in the private sector — where the
proportion is less than a third.

Employers

The Irish Business and Employers’ Confederation (IBEC) is the major organisation
representing employers in the labour market. Its membership included some 7500
businesses and organisations and 60 sectoral associations. The role of IBEC is to
develop and co-ordinate economic, commercial and social policies for employers
and to influence national decision-making, so that national policies are enterprise and
employment friendly. It represents Irish business and industry in discussions on matters
of trade, economics, finance, taxation, planning and development, with the Government,
the EU institutions (through BusinessEurope) and other international organisations.

All business sectors are represented by IBEC, with the exception of the construction
industry, which has its own sectoral employers’ organisation, the Construction Industry
Federation (CIF), which represents 3,000 member company operating in various parts
of the building and construction sector.

5. Collective Bargaining
While National Wage Agreements have, on and off, been the norm since the late 1960s,

National Social Partnership Agreements have provided a continual framework for
bargaining since 1987. These agreements are negotiated between the unions, employers,
farming organisations and Government. They are not legally binding but are widely
observed.

Since 1987 collective bargaining has taken place within the framework of a series of
these National Social Partnership Agreements, . These agreements deal with pay but also
broader economic and social issues. The scope of the agreements has been extended over
the years with an additional focus on tackling poverty, social exclusion and promoting
social partnership. Community and Voluntary organisations have participated in the
negotiations and signed up to the national agreements since 1997. The most recent
agreement is Towards 2016 (T16), ratified in September, 2006, for example, as well as
pay, covered pensions, compliance with labour standards and work-life balance issues.

T16 was a ten-year framework agreement. It set out pay increases to end-2008. These



agreements do not have legal force but unions and employers* organisations are expected
to exert discipline on their own members. They are widely observed and disputes can
be referred to the Labour Relations Commission and, in the event of failure to reach
agreement, referred to the Labour Court — two bodies intended to improve industrial
relations and minimise disruption resulting from disputes.

The agreement was reviewed in 2008 and, after what were considered the most
difficult set of negotiations to date, a transitional agreement was eventually reached in
September, 2008, (716 Review and Transitional Agreement 2008-2009) which included
a pay agreement, in three phases, for 21 months. This Transitional Agreement also
covered a range of additional issues, such as the management of change, training and
skills levels, pensions and employment rights. As part of T16, there was a commitment
by the Government to enact legislation to set up a new State agency to ensure the
implementation of and to enforce employment rights, the National Employment Rights
Authority, by end-2008 (NERA has, in fact, been established and is now in operation).

Almost as soon as it was signed, the Transitional Agreement ran into difficulties as
Ireland was hit by a tsunami of economic, financial, banking, revenue and employment
problems. Several attempts were made to get the National Social Partnership process
back ‘on track’ but with no success.

Following a series of unilateral actions by Government on cutting pay and pensions
for public sector employees, increases in taxation on all workers and the significant
cutting of public services, including social benefits, both the ICTU and IBEC joined
forces to try to persuade the Government to re-engage with them on a national recovery
plan which would urgently address rapidly increasing unemployment levels, which
doubled in a year, and the credit and cash-flow crisis for enterprises. However, the
National Social Partnership process finally broke-down in December, 2009, when the
Government ‘walked away’ from a proposed public sector deal.

6. Workplace Representation
There is no statutory system for permanent employee representation in the Private

Sector in Ireland. Those who work in unionised workplaces — about one-third of the
total — have representation though the trade unions. However, new procedures have been
introduced as a result of the EU Information and Consultation Framework Directive
(2002/14/EC). In most cases, employees are either represented through their unions, or
not represented at all.

Within the Public Sector, State agencies and State-owned companies have statutory
works council type bodies for information and consultation — so-called sub-board or
partnership structures — as part of a general framework of participation. In the Private
Sector there are organisations that have set up works council type bodies on a voluntary
basis. These are in addition to union representation in most cases. However, they are



rare.

The INFORMIA survey? showed that information and consultation arrangements, in
the workplaces of respondents, break-down as follows:

Table 2 Type of Information and Consultation Arrangement in Organisation (%)

Health and Safety Committees 55.2
Works Council or similar (e.g. Partnership arrangements) 35.2
Worker Directors (i.e. Board-level representatives) 22.4
European Work Councils 6.4
Others 4

The survey also shows that information and consultation arrangements are incorporated
into company collective agreements (77%).

In line with a commitment made in 7'/ 6, the NCPP commissioned the second in a series
of national attitudinal surveys of employers and employees - the National Workplace
Survey, 2009. The survey comprises three separate research questionnaires: a) for
almost 2,700 employers in Private Sector enterprises; b) 360 Public Sector managers;
and c) for over 5,100 employees and staff in both the Public and Private Sectors. The
responses to these questionnaires collectively form the most comprehensive survey
of workplace attitudes undertaken in Ireland.

The primary objective of the survey is to assess employers and employees’ attitudes,
experiences and expectations of change and innovation in their workplaces.

The initial ‘unofficial’ findings from this survey show that, according to the responses
from employers, there are ‘formal partnership agreements’ with the unions and
employees in place in some sixteen per cent of Private Sector enterprises (responses
from employees also indicate a sixteen per cent incidence), while in the Public Sector
the figure is ninety-six per cent. It is worth noting that the employee responses to the
existence of ‘formal partnership agreements’ in the Public Sector are, at forty-one
per cent, some fifty-five-percentage points below the responses from Public Sector
managers. The level of partnership agreements in the Public Sector indicate that,
where there are legal requirements to have partnership structures, there is a greater
likelihood of such arrangements been put in place, but there is a communications and
information gap between those involved as employee representatives and fellow staff
members.

2. The findings of the INFORMIA survey should be treated with caution as they are indicative, because of the small
number of responses.



The first indications from this survey on information and consultation arrangements
are that almost half of respondents indicate that they are consulted about changes that
will impact on their work, while thirty-six per cent of employees and staff in both
the Public and Private Sector say they are informed, for example, of changes to the
organisation of work. On the other hand, employers and managers consider that they
engage with employees and staff, with over three-quarters of respondents in both
the Public and Private Sectors saying that they inform and consult on changes in the
workplace.

7. Information and Consultation Arrangements
Works Councils or Similar Arrangement

The Information and Consultation of Employees Framework Directive (2002/14/EC),
which gives employee representatives the right to be informed and consulted across a
wider range of issues than has traditionally been the case in Ireland, has the potential to
produce further changes to employee representation.

However, it is important to note that the legislation does not require all companies to
establish employee bodies for information and consultation. The process only begins if
ten per cent of the workforce, with a lower limit of 15 and an upper limit of 100, ask for
information and consultation rights or if the employer takes the initiative. If a request
is made by the workforce, a Special Negotiating Body (SNB) should be established and
negotiations should start between the employer and employee representatives, including
union representatives, if the employer recognises unions and they represent at least ten
per cent of the workforce. The negotiations have six months to reach an agreement —
this can extend for another six months, if both sides agree. The Directive sets out a
series of ‘fallback arrangements’ if negotiations fail. These provide for an information
and consultation forum, elected by all employees, which should meet the employer at
least twice a year.

Where there are already agreements on information and consultation signed before
the stage deadlines in the Directive (September 2006, March 2007 and March 2008),
they can continue in force, provided they meet some basic conditions, outlined in the
legislation. These rules include what the size of any body set up to deal with information
and consultation, but under the standard rules, which come into effect if there is no
agreement, the information and consultation forum should have between three and 30
members.

This complex procedure, in particular the requirement that ten per cent of employees
have to ask for information and consultation rights before the process can start, makes it

unlikely that large numbers of agreements will be signed in non-union enterprises.

The Directive was transposed into Irish legislation by the Employees (Provision of



Information and Consultation) Act, 2006. This legislation closely follows the articles
of the Directive and, while both the trade unions and employers were consulted at the
drafting stage, it was not contentious for either of the social partner organisations. In
fact, it could be said that it has made very little difference to the employment relationship
since it was enacted.

Health and Safety

All occupational health and safety legislation in Ireland is administered, enforced and
promoted by the Health and Safety Authority. Under the Safety, Health and Welfare
at Work Act, 2005, employees have the right to select and appointment one or more
employee safety representatives, in agreement with the employer, in their place of work.
The Act structures worker participation in safety and health issues on two levels. First,
it defines the employer‘s duty to inform and consult employees. Second, it sets out
the rights of the safety representatives and safety committees. There is no threshold
required to exercise this right. In general, there will be one safety representative for
each establishment, but the details of the appointment procedures are not specified in
the legislation, so they will be agreed with management at the enterprise level.

The Act sets out, in detail, the rights of employees and the duties of employers to
consultation on and participation in health and safety issues. Under the legislation a
joint safety committee may be set up, if the employees so wish, and they can request the
employer to do so. The number of members of a safety committee is set at a minimum
of three and should not exceed one member for every 20 persons employed in a place
of work at the time when the committee is set up, to a maximum of 10 members (i.e.
a workplace with 100 employees would have a committee of five members while a
workplace with 200 or more employees would have a committee of 10 members).
The legislation includes a detailed schedule of the ratio of employer representatives
to employee members of a safety committee. For example, in a committee of five
members, two will be appointed by the employer and three selected by the workforce;
in a committee of ten, three will be appointed by the employer and seven selected by the
employees. Where safety representatives have also been appointed in the place of work,
at least one representative should be a member of the safety committee.

The employer is also required to consult with the safety committee with the objective
of reaching agreement on:

(1) facilities for holding meetings of the safety committee

(i1) the frequency, duration and times of meetings.
Meetings may be held during normal working hours, without loss of remuneration
to the members of the committee. However, meetings should not be longer than one
hour. The legislation also provides protection from suspension, lay-off, dismissal or
other penalising actions by the employer of safety committee members and safety
representatives and redress for any such discrimination can be sought through the
dispute resolution institutions.



Board-level Representation

There is no statutory requirement for board level representation in the Private Sector —
Ireland has a single-tier corporate governance structure. Some parts of the Public Sector
are, however, covered by legislation that gives employee representatives a right to seats
on the boards of State-owned enterprises and State agencies. As well as public bodies,
such as the Courts Service and FAS, the Training and Employment Authority, there are
16 State-owned businesses with employee representatives at board level. These include
An Post, the national postal service; Dublin Airport Authority; CIE, the national transport
group of companies; Bord na Moéna, the peat production and processing enterprise; the
Electricity Supply Board; Bord Gais, responsible for the distribution of natural gas; and
Coillte, the national forestry company.

In the larger companies, covered by series of statutes from 1977 to 2001, employee
representatives have a third of the seats on the board. Candidates are nominated by
the unions but elected by the whole workforce. The relevant minister then appoints
the successful candidates to the board of their organisation/company. These worker
directors have the same rights and responsibilities as other directors.

The extent of employee representation through worker directors has been diminished
in recent years by the privatisation of a number of previously State-owned companies
and the closure of a number of State agencies. One example was the national
telecommunications company, Telecom (now Eircom), where four worker directors lost
their seats on privatisation, although there is now two representatives of the Employee
Share Ownership Trust (ESOT) on the board®. Another example is Aer Lingus, the
former State-owned airline, which was partially privatised in October, 2006, - the
State still retains twenty-five per cent of the equity. Here too the worker directors were
removed, although the ESOT has been given the right to two seats on the board.

Moreover, new agencies established by the Government in recent years, such as the
National Treasury Management Agency, the new organisation with responsibility for the
administration of the banking sector toxic loans, the National Asset Management Agency,
responsible for the management of the national debt, or the Health Services Executive
(HSE), which is the largest employer in Ireland with some 130,000 employees, do not
have a legal requirement for board-level employee representation arrangements.

The political climate is, therefore, not friendly towards worker participation or, indeed,
to workers’ information and consultation rights. Nor do the trade unions treat worker
involvement as a top priority in their dealing with and demands to the Government.

European Works Councils
The European Works Council Directive (94/45/EC) was transposed into Irish legislation
by the Transnational Information and Consultation of Employees Act, 1996. The

3. The Eircom ESOT owns 35% of the company equity.



Directive has been ‘re-cast’ and enacted by the Council in June, 2009 (2009/38/EC), and
must be transposed by Member States by June, 2011.

The ‘Re-cast’ Directive improves the existing legislation in a number of important
ways:
» It provides better definitions of ‘information’ and ‘consultation’
» It provides for greater ‘transnational competence’ for EWCs
» Ithas new rules regarding interaction between the EWC and other
levels of representation, e.g. local works councils
» There is a greater role for employee representatives and for trade
unions
» The rule governing the functioning of the Special Negotiating
Body (SNB) have been significantly improved.

Under the existing legislation, Irish members of the special negotiating body (SNB),
for the establishment of an EWC, are either elected by the employees; appointed by the
employees; or appointed by central management on a basis agreed with the employees.
Both employees and full-time trade union officials can be chosen.

The situation is the same for Irish members for an EWC established under the fallback
procedures, as set out in the annex to the Directive. However here they must be company
employees.

8. Election and term of office

The Employees (Provision of Information and Consultation) Act, 2006, states that
employee representatives must be elected in a ballot, according to the principle of
proportional representation, in an agreed process organised by the employer, or in the
absence of an election, appointed by the employees. The employer is responsible for
associated costs.

The INFORMIA survey showed that employee representatives were, in fact, generally
elected by the workforce (63%), while another twenty-three per cent are either
appointed by the workforce or by a trade union. The survey also showed that only a
very small percentage (7%) was appointed by management, mostly to health and safety
committees.

Eighty-three per cent of the respondents said that the election was organised either by
their trade union or by the workers themselves, with just twenty-two per cent saying
that the ballot was organised by management. It should be remembered, however, that,
under the legislation, the Company Secretary is the returning officer and is responsible
for the organisation of the election of worker directors to the boards of State-owned
companies and State agencies.

The term of office of employee representatives varies according to the type of body



the representative sits on. Under Irish law the only limitation regarding a term as a
representative applies to board-level representatives (worker directors), who must offer
themselves for re-election every four years.

The INFORMIA survey showed that half of respondents have been representatives for
more than five years (see Table 3). When this is examined by the form of representation,
the majority of those who are members of health and safety committees and works
councils have been in these positions for more than five years, while almost three-
quarters of worker directors have less than five years experience (see Table 4). 4

Table 3 Duration of Representation (%)

More than 10 years 32
5 to 10 years 18
3 to 5 years 20
1 to 3 years 20
Less than 1 year 10

Table 4 Duration of Representation by Information and Consultation
Arrangements (%)

Over 10 5to 10 3105 yrs 103 yrs Less than
yrs yrs 1yr

Health and Safety

. 37 15 30 11 7
Committees
Works Council or
similar
(e.g. Partnership 3 3 7 24 7
arrangements)
Worker Directors
(i.e. Board-level 25 5 25 25 20
representatives)

4. Members of European Works Councils are excluded from Table 4 as the sample is too small to be reliable. Indeed, all
this data should be treated with caution as the numbers in some of the columns are also quite small.



9. Time-off and other resources

The legislation and its accompanying Code of Practice state that:
The Act provides that representatives should be reasonably facilitated in carrying
out their roles as employees’ representatives promptly and effectively. Typically
this would include the following:

»  Paid time-off to prepare for and attend information and
consultation meetings

»  Provision of telephone, photocopying and e-mail facilities including facilities
to allow for informing and consulting with employees

»  Reasonable facilities, including paid time-off, to attend training courses
appropriate to functioning effectively as an information and consultation
employee representative. °

Often time-off arrangements will be regulated in an agreement with the employer
but where this is not the case employee representatives should ask for permission
beforehand. Time-off should include trade union meetings and training, which relate to
their activities as employee representatives. The Code of Practice also states that pay for
time-off should be agreed with the employer in advance.

In practice the extent of paid time-off varies greatly from organisation to organisation.
Where there a large numbers of employees and the union is well organised, as, for
example, in State-owned enterprises, one or more trade union representatives may
be completely released from normal duties but, in other cases, time-off may be very
limited.

On facilities, the Code of Practice recommends that employee representatives should
have “reasonable access” to workplaces where they have members, a place to put
up trade union notices, an opportunity to collect subscriptions from members and to
distribute union material to members. They should also have access to the appropriate
level of management. How this works in practice will vary from workplace to workplace.
The Code recommends that management and unions should try to reach agreement on
exactly what facilities are necessary.

An employee exercising information and consultation rights under the 2006 legislation
also has the right to “reasonable facilities, including time-off”, although this is subject
to the “needs, size and capabilities of the organisation concerned”.

Eighty-six per cent of the respondents to the INFORMIA survey indicate that they get
time-off, either full-time or part-time, from the employer to help them in undertaking
their responsibilities, while all agree that they are provided with training, fifty-four per

5. Industrial Relations Act 1990 (Code of Practice on Information and Consultation) (Declaration) Order 2008 (S.I. No.
132 of 2008)



cent get training from the trade unions and a third from the employer. A third also
indicated that they are provided with access to ‘phones, e-mails etc. This was the facility
that gained the highest satisfaction score, on a rating of 1 to 5, from respondents.

In the follow-up interviews all interviewees said that time-off and other facilities,
when asked for, are never a problem, if a good case is made. However, the availability
of suitable training programmes is an issue for many employee representatives. In
most cases Irish Worker Directors’, including staff representatives on the Governing
Authorities of third-level educational institutions, are provided with some form of
‘induction’ by the Company Secretary (or equivalent) on the general operations and
responsibilities of the board/authority. These induction sessions were considered limited
and not very effective. However, the Worker Directors’ Group organise and provide
their own training programmes and seminars specifically designed to meet their unique
needs.

10. Topics discussed by information and consultation fora

Worker Directors
For Board-level representatives in State-owned companies and agencies, there is a clear
range of issues that are the responsibility of the Board, including worker directors:

»  Main Responsibilities
o Oversee the operation of the group
o To provide leadership
o To approve strategic objectives
o To ensure that the necessary financial & other resources are made
available to ensure that those objectives are met.

>  Specific responsibilities
o  Setting group strategy

Approving annual budget & medium-term projections

Reviewing operational & financial performance

Approving major capital expenditure

Reviewing the group’s systems of financial control & risk

management

o Ensuring that appropriate management development & succession
plans are in place

o Reviewing the environmental, health & safety performance of the
group

o Approving the appointment of the Company Secretary

o Maintaining satisfactory communication with the shareholders.

o O O O

In the responses to the INFORMIA survey, worker director respondents indicated that,
on the range of issues listed in the questionnaire, the issue most discussed by the boards



on which they sit was ‘organisational strategy an policies’ (80% of respondents), while
the least discussed was ‘the appointment/dismissal of management’ (26%), see Table

5:

Table 5: Issues on agendas of boards on which worker directors sit ©

On less than 30% . . . . On more than 80%
of board agendas 30% to 50% 60% to 80% of board agendas
Appointment/ o
dismissal of Investment Actions of Organ1§ ation
. strategies and
management policies management .
policies

Training of
employees

Accounts and
budgets

Health, safety and

Economic,

environmental financial and
issues market situation
Pay and

conditions of Structures and
employees work organisation

Employment
situation

Employment and
HR issues

General
employment
relations

Industrial relations or HR strategies are generally not discussed in detail at the board

meetings at which worker directors participate. ’

6. It must be noted that it is possible that a number of respondents to the survey would be worker directors on the same
board of a State-owned enterprise, so there is a possibility of duplication in these responses.

7. Information provided in interviews with worker directors




The respondents also indicated that the agenda for board meetings was drawn-up by
management in fifty per cent of the companies/organisations and jointly with the worker
directors in another thirty per cent. The remaining respondents did not indicate who was
responsible for the agenda.

With regard to the influence worker directors perceive that they have on the outcome of
discussions, the responses to the survey were disappointing, been mainly in the range of
2.5 out of 5. The issues on which worker directors indicated they had the most influence
were on ‘the training of employees’ (2.9) and ‘organisational strategies and policies’
(2.7).

Works Council or similar

Despite the range of issues for the provision of information and on which employees
should be consulted, as set out in the Irish legislation which transposed the Directive,
the INFORMIA survey shows that the issues discussed by works councils or similar
company-level arrangements, such as partnership bodies, is restricted. Most topics are
on the agendas of around thirty to forty per cent of works councils, while only two
issues, ‘actions of management’ and ‘general employment relations’ are discussed in
more than forty per cent of these fora, see Table 6:

Table 6 Range of issues on agendas of works councils (%)

On less than 20%
. On more than 40% of
of work council | 20% t0 30% | 30% to 40% oo
work council agendas
agendas
Appointment/ Organisation .
.pp . Accounts and & . Actions of
dismissal of strategies and
budgets .. management
management policies
Economic,
financial Training of General employment
and market employees relations
situation
Health, safety &
Investment .
. environmental
policies .
issues
Structures and
work organisation




Employment
situation

Employment and
HR issues

Pay and
conditions of
employees

As with the worker director responses, members of works councils don’t see themselves
having any or much influence on the outcome of the issues discussed. On most of the
issues listed they rank their influence below 2 out of 5 and only on three issues do they
consider they have any level of influence — ‘training of employees’ (2.5); ‘pay and
conditions’ (2.7); and ‘general employment relations’ (3).

Occupational Health and Safety Committees

The range of issues to be discussed by Health and Safety Committees are set out in the
Framework Directives (89/391/EEC, amended by 2007/30/EC) and in Irish legislation.
However, the responsibilities of these committees is dependent of the business sector
within which the company or organisation operate and the identified range of dangers
confronting employees in their day-to-day work environment.

The Directive sets out the following responsibilities for employers and employees:

Employers are obliged:

» to ensure the safety and health of workers in every aspect related to
the work, primarily on the basis of the specified general principles
of prevention, without involving the workers in any financial cost

» to evaluate the occupational risks, inter alia in the choice of work
equipment and the fitting-out of workplaces and to make provision
for adequate protective and preventive services

» to keep a list of, and draw up reports on, occupational accidents

» to take the necessary measures for first aid, fire-fighting, evacuation
of workers and action required in the event of serious and imminent
danger

» to inform and consult workers and allow them to take part in
discussions on all questions relating to safety and health at work

» to ensure that each worker receives adequate safety and health
training throughout the period of employment.



‘Workers are obliged:

» to make correct use of machinery, other means of production,
personal protective equipment and safety devices

» to give warning of any work situation presenting a serious and
immediate danger and of any shortcomings in the protection
arrangements

» to co-operate in fulfilling any requirements imposed for the protection
of health and safety and in enabling the employer to ensure that the
working environment and working conditions are safe and pose no
risks.

The European Commission and the European Agency for Health and Safety, based in
Bilbao, continually monitor the implementation of the various EU Regulations and
Directives setting out the national, as well as enterprise-level, requirements on health
and safety. The Commission is working within the framework of the Community
Strategy on Safety and Health at Work (2007-2012) (COM (2007) 62), entitled
Improving Quality and Productivity at Work, which proposes that the Member States
pay particular attention to four areas:

» Prevention and health surveillance

» Rehabilitation and reintegration of workers

» Responses to social and demographic change (the ageing of the population,
younger workers)

» Co-ordination between, on the one hand, policies on health and safety at work
and, on the other, policies on public health, regional development and social
cohesion, public procurement, employment and restructuring.

In the INFORMIA survey, members of health and safety committees and safety
representatives responded to the list of issues in the questionnaire as would be expected,
with such items as ‘the actions of management’, ‘organisational strategy and policies’
(presumably both in the context of health and safety) and ‘health, safety and environmental
issues’ all scoring high as issues discussed by health and safety committees (all at 50%
of total respondents). The influence these respondents consider they had on all issues
is also higher than the responses of worker directors and members of work councils,
ranging from 3.5 out of 5 for health and safety, 2.9 on HR issues, 2.8 on training of
employees to 2.7 for both ‘actions of management’ and ‘general employment relations’.
This would indicate that when information and consultation arrangements are within the
context of a specific issue on which there is joint employee-management commitment
and a common interest, the opportunity for employee influence is greater.

However, concern was expressed during interviews with health and safety representatives
in a third-level institution that there is a risk of health and safety issues been down-
graded, as all existing committees are been rationalised and re-structured. The overall



College Health and Safety Committee was once chaired by a senior vice-president
but is now chaired by an administrative manager and there is growing concern among
health and safety representatives that directors and senior managers are not been briefed
sufficiently on their health and safety responsibilities. It was also noted that the Equality
Committee within this college has been disbanded.

11. Relationships and Interaction
For the effective operations and the influence of information and consultation

arrangements on corporate policies, the hypothesis is that it is important for employee
representatives to establish good relations with management, the trade unions, the
workforce and other employee representatives sitting either on the same forum or on
other fora within the enterprise/organisation.

The INFORMIA survey findings reveal an interesting divergence between what is
desired and the actual situation with regard to such relationships.

Table 7: Importance and Satisfaction of Relationships
(on a scale of 1 to 5: 1 = not important / not satisfied; 5 = very
important / very satisfied) (%)

Importance of Satisfaction with
OTHER GROUPS Relationship Relationship
4+5 3 1+2 4+5 3 1+2
Management 68 | 18| 12 | 34 | 20| 37
Trade Unions 82 13 5 61 20 18
Follow Employees 90 6 2 74 15 9
Other Employee 64 | 23| 9 | 47 |20 19
Representatives
Employee

Representatives on the 59 18 16 39 32 31
forum/body you sit on

Employee
Representatives of other
fora/ bodies within the
company/ organisation

47 | 23 20 26 32 31

While employee representatives consider such relationships with management, the trade
unions and fellow employees whom the represent, as important, the level of satisfaction



with these relationships do not reach the same levels. For example, sixty-eight per cent
of the respondents consider it important or very important to have good relations with
management, but just a third of respondents consider that this relationship is satisfactory,
a difference of 34 percentage points. For the relationship with the trade unions, these
figures are eight-two per cent and sixty-one per cent, respectively, a difference of 21
percentage points. The satisfaction rate for the relationship with fellow employees is
considered to be better by the respondents, with a difference of just 16 percentage points
between the importance rate and the satisfaction rate with this group.

When one examines these responses by the type of information and consultation body
the employee representative sits on — works council, health and safety committee
or worker director - the indications are that relationships with both the trade unions
and the employees are the most important in the mosaic of relationships employee
representatives need to balance. Indeed, the level of satisfaction with the relationships
with employees is higher across all forms of representation. It is worth noting that all
worker directors who responded to this question rated the relationship with employees
as very important and the satisfaction rate for this relationship was also the highest, at
seventy-eight per cent, of all the groups.



Table 8: Importance and Satisfaction of Relationships by Representative
Group (important / satisfied + very important / very satisfied only: 4+5) (%)

Importance of Relationship Satisfaction with Relationship
Health Health
OTHER Work and Worker Work and Worker
GROUPS councils Safety | Directors | councils Safety Directors
Comm Comm
Management * 37 42 56
Trade Unions 84 75 89 63 58 66
Follow 89 84 100 84 74 78
Employees
Other Employee 53 70 77 53 47 41
Representatives
Employee
Representatives 63 65 7 17 56 35
on the forum/
body you sit on
Employee
Representatives
f other fi
of other fora/ 39 55 59 18 33 25
bodies within
the company/
organisation

(* Note: Data on Relationship with Management needs to be checked, so has been
omitted from this draft)

With the exception of the relationship with fellow employees and with the trade unions,
these findings would indicate that there is a serious deficit in the levels of trust and in
communications, in particular with management, which needs to be addressed so that
information and consultation bodies within organisations can operate effectively. It is
also worth noting that employee representatives don’t consider relationships with other
information and consultation bodies as particularly important for the performance of
their representative roles.

In the interviews with employee representatives in a third-level institution, one
observation was, in a multi-union environment, there is little or no co-ordination
among the representatives on the staff-side of the Partnership Group, resulting in open
disagreement between different trade union representatives at meetings, allowing
management representatives to ‘divide and conquer’. In other interviews it emerged
that many employee representatives rely on ‘informal’ networking and communications



to build and keep good relationships across the company/organisation, with the trade
unions and with employee representatives in other enterprise-level bodies.

12. Improving the System
How can the system of information and consultation be improved? Respondents were

asked what they considered would be necessary to help in improving their roles as
employee representatives. One key finding from this question follows on from the last
section, i.e. better structures for linking with employees. The INFORMIA survey found
that sixty-two per cent of the respondents wanted improvements to these structures,
while, interestingly, only a third wanted improved links to the trade unions and forty-
three per cent thought that trade unions should provide better support. However, over
half of the respondents thought the having more support and resources from management
would help to improve their representative roles.

Nearly three-quarters (72%) of respondents wanted more influence in decision-making
within their company / organisation and training was also considered essential to
improve the role of employee representatives, with just over sixty per cent indicating
the need for more training.

The majority of respondents seemed to be satisfied with the facilities available to them
to undertake their respective roles, as just thirty per cent of respondents indicating that
more time-off to perform their duties and having more colleagues joining them on the
body/forum they sit on would help improve their roles.

Table 9: What would improve the system? (%)

Options for Improvement }l)léterggf)l;iiien‘?sf

More influence on decision-making 72
Better structures for links with employees 62
More training 61
More access to company / organisation 5
information

More support from management 51
More frequent meetings 46
More support from trade unions 43
Better links to other employee representatives 40
Better links to trade unions 36
More paid time-off to perform duties 30
More employee representatives on the 30
information and consultation body




A number of ways to improve information and consultation systems were mentioned in
the interviews. Training on a range of topics was frequently referred to as essential, in
particular in financial and corporate governance matters. With regard to the third-level
educational institutions, the point was made that, while there are many different training
programmes provided by the Higher Education Authority (HEA) and other organisations
for academic staff, but there are very few, if any, training opportunities open to non-
academic or technical staff, many of whom have health and safety responsibilities. It
was stressed that there is a wide gap, in third-level institutions, between the facilities
and opportunities for academic staff and for non-academic/technical staff, who feel
that they are not valued or their contribution recognised within the structures of these
institutions.

An effort was made in the past to organise a sharing of health and safety experiences
across universities and other third-level colleges but nothing came of this. Apart from
technical health and safety training, the interviewees listed a range of topics that could
be provided to improve the representative roles, such as skills in leadership, personnel
management and finance.

13. Information and Consultation in a time of Economic Crisis

There was no indication that the existing arrangements for information and consultation
were used to facilitate adaptation of companies/organisations to meet the challenges of
the global economic and financial crisis.

Indeed, there were indications in financial services organisations, in particular in the
banking sector where interviews were undertaken, that the opposite is the case, with
works council been by-passed and the flow of information from management has dried-
up. In one of the banks a European Works Council was set up some ten years ago
but there was no mechanism for a flow of information to the workforce and it did not
function adequately. In these institutions there has been a rise of adversarial industrial
relations since the onset of the banking crisis.

In other sectors there is the view that there is a resistance to the changes considered
necessary to tackle the challenges presented by the global financial crisis. For example,
in the third-level educational sector the view was expressed that, while ‘change
management’ is the latest management technique, academic staff are resistant to any
increased accountability or levels of supervision.

Worker Directors, however, as board member of State-owned enterprises and agencies,
do have to deal with the impact of the economic and financial crisis on the business.
For example, the national postal services, An Post, has seen substantial reductions in
volumes of business and the board has had to devise a strategy to face this current
business challenge.



14. Conclusions

The Irish employment relations’ tradition evolved from the British adversarial system,
in which information and consultation arrangements were not considered central to its
effective operation. Since the accession of Ireland to the European Union in 1973 there
has been a slow shift towards a more consensual approach to industrial relations, with
the first introduction of employee participation arrangements, in the form of worker
directors, in 1997. This shift was also influenced by a serious of worker rights legislation,
including the right to information, consultation and participation of employees, as
in the EU Directives on collective redundancies, the take-over of undertakings and
occupational health and safety.

Major advances were made in the diffusion of information and consultation during the
second half of the 1990s, with the adoption of the European Works Council Directive
(94/45/EC) and its transposition into Irish legislation. This was followed by the European
Company (SE) Statute (2157/2001) and Directive (2001/86/EC) and the framework
Directive for the provision of information and consultation (2002/14/EC), the former
introducing, for the first time, the right to employee participation on the boards of
companies into EU law and, consequently, into Irish law for Private Sector enterprises.

The small survey carried out as part of the INFORMIA project indicates that there is
a long way to go before information, consultation and participation of workers in the
policies and strategies of the companies and organisations in which they work is rooted
into the modus operandi of Irish employment relations, as envisaged by legislation at
the EU level.

The indications from the INFORMIA survey are that the worker director system in
State-owned companies and agencies works well but that the political environment

in Ireland has shifted against such employee involvement arrangements. Second,

with regard to occupational health and safety structures, these are not given the same
weight by the trade unions and management, as an information and consultation
process, as when the various pieces of framework legislation were introduced and
possibly needs to be re-energised. Third, company-level information and consultation
arrangements are not widespread in the Private Sector or effective in Irish workplaces.
Where there are information and consultation structures operating at different levels
within Irish workplaces, there is a lack of connection or co-ordination of these
different structures, with employee representatives operating independently of each
other within enterprises and organisations. A greater sharing of information and a
better level of harmonisation would improve the functioning of all these information
and consultation arrangements and increase workers influence on corporate



National report on legal framework of information and consultation and its
implementation in Italy

1. Premise
The Italian system of industrial relations can be described — in a nutshell — for the
following characteristics:

= high level of voluntarism (or abstention of law). Except of the Workers’ Rights
Charter (1970) and a legal code for strike action in essential public services,
there is hardly any legal framework. Workers representation, right to strikes,
collective bargaining and participatory rights are mainly ruled by tripartite
agreements and not by the law (except that in the public sector); also minimum
wage is matter of collective bargaining and not — as in many other countries —
of legal intervention;

= comparatively medium level of union and employers’ density. Roughly 33% of
the active dependent workforce';

= strong propensity for social dialogue, witnessed by an intense activity in terms
of inter-confederate and tripartite talks and social pacts?;

= an equally strong capacity for mobilisation in industrial actions and general
strikes. Despite of gradual downward trend, since the late 60s Italy is stable
and by far one of the countries at the top of the international list for number of
workers involved and working days lost in strikes.

The collective bargaining system is ruled by frame tripartite agreements, signed at the
peak level by the most representative associations of the social partners. For almost
twenty years the whole machinery was regulated by the Protocol of July 23 of 1993.
in January 22 of 2009 a new framework agreement has changed partially the rules.
It’s worthy to underline that such an agreement wasn’t signed by the largest trade
unions confederations: the CGIL. In the meanwhile, during the last year, new sectoral
collective agreements have been stipulated. Most of them by all the most representative
organisations (food workers; chemicals; rubber/tyre; tourism); a few others with the
exclusion and opposition of the CGIL’s federations (metal workers; artisans).

The collective bargaining coverage in Italy is rather high; esteemed around 80-85 per
cent according to different national and international sources. Such a good result is

1. See European Commission, Industrial Relations in Europe 2008, Bruxelles, 2009; Visser, Union membership statistics

in 24 countries, in “Monthly Labor Review”, 1, 38-49, 2006; Feltrin, La sindacalizzazione in Italia (1986-2004), Edizioni
Lavoro, 2005. Today, Cgil has 5,730,000 members, Cisl 4,507,000 and Uil 2,116,000. With more than 12 million members,
retired included (but autonomous and professional unions excluded), Italy is by far the first in Europe with regard to the
overall number of trade union members. CGIL is the third largest confederation in Europe, behind the German DGB and
the British TUC.

2. Regini M., Tripartite Concertation and Varieties of Capitalism, in “European Journal of Industrial Relations, Vol. 9, No.
3,251-263;2003; Regalia and Regini, Collective Bargaining and Social Pacts in Italy. ITn H. C. Katz, W. Lee, and J. Lee (ed.),
The New Structure of Labor Relations. Tripartism and Decentralization, Cornell University Press, 59-83; 2004.



guaranteed by more than 400 national sectoral/branch contracts, formally covering
the whole subordinated employment, both private and public. Each national sectoral
agreement lasts 3 years. In Italy doesn’t exist any administrative procedure of extension
erga omnes of the collective agreements.

The collective agreement at the company/firm level represents the “second” level of the
two level bargaining system and it isn’t compulsory. Based on the already cited 1993
agreement, the parts “can” (formally are not obliged to) negotiate at this level. Such a
possibility can be made executive by the workers’ union force, according to the concrete
power relations established in each company or firm. For this level the bargaining unit
usually coincides with the production unit. If the individual enterprise or plant is part
of a group composed by several production units, there is usually a frame and common
collective agreement, valid for all the different plants of the group, as well as single
collective agreements bargained for at each different plant level.

Each collective agreement at company level lasts four years, during which the parts
provide information and consultation and check up on the contract’s regulations with
particular emphasis on aspects connected to the company investments and strategies
(as acquisition and or mergers), restructuring processes, employment prospects,
technological and organisational innovations, work environment, vocational training.
Since the national secotral collective agreement rules the basic wage (in Italy there is
not a statutory minimum wage), the second level of collective bargaining negotiates the
possible distribution of the profitability, productivity and quality improvements.

For some sectors, whose productive and social characteristics have traditionally hindered
the possibility of establishing bargaining practices at the plant level — as for example in
the farming or construction sectors, or in the small crafts enterprises or co-operatives
— the decentralised contractual unit is usually the territorial one, whose confines tend
to coincide with the administrative provinces (round one hundred) that each of the 20
regions of Italy are divided into.

Second level bargaining covers a minority of the Italian workforce. The size of the
enterprise is definitely a crucial factor of explication. In the small companies with
less than 16 employees, where the employees have not the right to elect their own
representatives, collective agreements of second level are almost completely absent.

2. Main features of the Italian participatory system

In the Italian system of industrial relations, the issue of workers’ participation in enterprise
management goes back a long time and has been the subject of debates and normative
proposals. Notwithstanding the fact that it is enshrined in the 1948 Constitution (“right
to collaborate”; art. 46), concrete steps towards the statutory implementation of workers’
participation has been, over the decades, few and disappointing.

The Italian experience of workers’ participation can be seen as theoretically rich, but
operatively modest. Among the most meaningful examples of workers involvement into



the company decision making system we could mention the short experience of the
Joint management councils (Consigli di gestione), imposed to the employers during
the workers’ occupation of the factories immediately after the WWII (1945-50). They
were rapidly removed as soon as the employers’ traditional power was re-established
at the beginning of the 1950s. Since then we can list several trade unions proposals of
workers’ participation and control, different sometimes for their different ideological
background but having in common — for decades — the basic refusal of any form of
union involvement in forms and levels of corporate co-responsibility which could
have confused the reciprocate and separated roles of labour and management (as in
the case of the union presence into a Corporate Supervisor Board, like in the German
“Mitbestimmung ), or a significant reduction of the union autonomy and power into the
industrial conflict. Things have changed in the last years when the main Italian trade
unions confederations — CGIL, CISL and UIL — have been all in favour of the Directive
2001/86/EC, related to the employees participation in the future European Company.
The Italian corporate system is monistic, although two levels of governance — with a
supervisory board — exist in some public administrations, as for instance the National
Institute for the Social Protection (INPS) or for the insurance against accidents at work
(INAIL). They are, at the moment, some of the very few experiences where trade unions
representative are involved at the board company level.

The fulcrum of the system has long remained, and still remains, the collective bargaining.
From the second-half of the 1970s onward, collective agreements — both at national
and company level — set down in their so called “first contractual parts”, the right
for workers representatives to be informed and consulted on a wide array of themes,
like the company’s production and employment trends, the technological innovation,
professional training, gender equal opportunities.

In the mid 80s the most highly formalised system of information and consultation rights
was experienced by the public-supported holdings (“Protocolli IRI”) and chemical
industries (“Protocollo ENI’). The chemical sector is probably the one where a
participatory system has been the most developed all along these years. At company
level, one of the most remarkable and debated experience remains the 1997 Electrolux-
Zanussi agreement (“Testo Unico sulla Partecipazione”). We also would like to
mention Gucci, in the textile sector, and the experiences of some innovative medium-
side companies in the industrial districts of Emilia Romagna.

The tripartite Social Pact of July 23, 1993 — which established the framework rules
governing industrial relations in Italy — endorsed, among other things, the value of
workers’ participation, elevating it as a key element in company bargaining procedures,
especially at the company level bargaining, in the areas of production-related wage
incentives and of work organisation.

As a leverage technique in corporate decision-making processes, the significance of
workers’ participation lies in those institutional practices and in those procedures that



allow workers to collectively exercise a power in intervening on and in balancing the
power entrepreneurs have in the running of the enterprise, in other words, in checking
the so-called managerial prerogatives. The power to influence does not go to the extent
as to directly and immediately weigh on the merit of the entrepreneurial decision though
it can affect the legitimacy of its exercise.

As a rule, the stage when workers’ participation is at its most intense is during the
joint-examination phase. At this stage, social partners discuss available information
and, following negotiations that should be characterised by maximum goodwill and
correctness may reach an agreement or sign an understanding without in any way
setting a formal contractual commitment. Though due, consultation — including the
request for the opinion of trade unions that it expressly sets down — will not be binding
for the entrepreneur. The obligation to negotiate does not in any way correspond to the
obligation to come to a final agreement. Once consultation is over, the parties are no
longer bound by the non-unilateral obligation and thus take the necessary measures (or
counter measures) they deem necessary.

4. EU legislation and the impact of the Directive 2002/14

European lawmakers have strongly affected the Italian legislation on workers’
participation in corporate life ever since key directives were passed in the 1970s governing
collective redundancies and corporate transfers. Transformed into national law with
much delay only in the 1990s, the directives established by law — and not exclusively
through the application of working contracts — the right for workers’ representatives to
be informed and consulted in the two frameworks foreseen by the European directives.
Thanks to the EU, Italian legislation introduced new and effective collective powers of
information and consultation in the areas of workplace health safety. It should be borne
in mind that the normative system granting the right for workers to be informed and
consulted consists of all those EU and, consequently, national, interventions that, while
governing various sectors, endorse a number of specific participation rights with regard
to collective layofts, corporate transfers and workplace safety and health.

The most important innovations of the last few years no doubt concern the implementation
of the European directives 2002/14/EC of 11 March 2002, establishing a general
framework for informing and consulting workers in the European Community, and
2003/72/EC of 22 July 2003 supplementing the Statute for a European Cooperative
Society with regard to the involvement of employees. The transformation of these
directives into law came after a general framework agreement had been reached
between the principal social partners. Following a stalemate due to the resistance of
employers’ organisations regarding the interpretation of the concept of “appropriate
time” contained in these directives, the social partners finally signed an agreement in
2006, which Italian lawmakers acknowledged in an integral manner with the passing of
legislative decrees n. 25 and n. 48 of 2007.



Besides those indicated above, Italy has already transformed into law directive 2001/86
on the involvement of workers in European companies, and, even earlier, directive 94/45
of 22 September 1994 on European company committees, respectively with legislative
decrees n. 188 of 2005 and n. 74 of 2002. The directive under examination, n. 2002/14,
is, therefore, the third in a series of actions by EMPs aimed at standardising regulations
governing workers’ participation in company life.

The rationale behind the latest directive on the right for workers and their representatives
to be informed and consulted lies in its wider application and in the aim to “harmonise
in progress” the basic concepts of informing and consulting workers as established
in article 136 of the TEC and thus favour a common approach in corporate decision
making. From the economic viewpoint the rationale is to operate by envisaging risks
and adaptation to corporate risks as they arise; while at a social level the aim is to prevent
the negative impact of such changes on the workers by relying on social dialogue and on
a socially responsible exercise of corporate power.

The directive, in singling out a number of minimum requirements, does not affect those
national systems that provide more favourable measures for workers (18" considerata
and art. 9.4). “The practical arrangements for information and consultation shall be
defined and implemented in accordance with national law and industrial relations
practices in individual Member States in such a way as to ensure their effectiveness”
(art. 1.2; and also 23" considerata). From this point of view it is foreseen that “when
defining or implementing practical arrangements for information and consultation,
the employer and the employees’ representatives shall work in a spirit of cooperation
and with due regard for their reciprocal rights and obligations, taking into account the
interests both of the undertaking or establishment and of the employees” (art. 1.3). This
approach was taken up by Italian social partners not only in the common statement of
2006, but above all during collective bargaining.

4.1 How many workers are covered by the new legislation?

Directive 2002/14 applies to workers employed in national undertakings. It applies
specifically to companies employing at least 50 operators, or to the establishment that
employs in a member state at least 20 workers (art. 3.1). According to the Directive it
will be up to the Member States to “determine the method for calculating the thresholds
of employees employed.”

The Directive has been transformed into national law through legislative decree 25/2007,
which applies to “all undertakings employing at least 50 employees.” This threshold is
calculated on the basis of the monthly weighed average of workers employed over the
past two years. Specific clauses apply to public and private sector employers that carry
out activities on a seasonal basis (art. 3).



Now, if this is the threshold of workers employed, the question that arises is how many
workers are actually involved by the opportunities offered by the EU law? To this end,
it would be useful to acquire data regarding the size of companies operating in the
Italian corporate system. Based on the data we possess at IRES (data processed from
ISTAT sources), companies employing at least 50 workers in Italy are 25,629. These
predominantly operate in the following sectors: metal (approximately 3,300), wholesale
and retail (just under 3,000), construction (1,616), health (1,448).

The number of employees working in companies of this size — workers to whom the
new law applies — are approximately 5,300,000, principally distributed in the productive
sectors mentioned above. We are talking about approximately one-third of the total
number of Italian employees.

4.2 What kind information and what for

The European directive provides a definition as to what is intended for information and
consultation. The Italian law that transformed the directive broadly endorsed those basic
concepts. Information is intended as being “the transmission by the employer to the
employees’ representatives of any data in order to enable them to acquaint themselves
with and to examine information concerning the activities of the company” (art. 2, lett.
e). Consultation, on the other hand, is intended as “any form of encounter, exchange
of opinions and dialogue between the employees’ representatives and the employer in
connection with the activity of the company (art. 2, lett. f).

The contents of the information and consulting rights foreseen by Italian law are
substantially in line with those contained in the directive; in both cases the article in
question is the fourth. Information concerns: “the recent and probable development of
the activities and financial situation of the undertaking and establishment, information
and consultation on the situation, structure and probable development of employment
within the undertaking or establishment and on any anticipatory measures envisaged,
in particular where there is a threat to employment”; the decisions that may “entail
significant changes in work organisation or in contractual relations, including those
changes that may led to collective layoffs.”
Consultation must take place:
1) while ensuring that the timing, method and content thereof are appropriate (i.e. that
the consultation takes place “in appropriate time”);
2) at the relevant level of management and representation, depending on the subject
under discussion (with a view to ensure maximum effectiveness);
3) on the basis of pertinent information supplied by the employer and on the opinions
that workers’ representatives can provide at the right moment;
4) in such a way as to enable employees’ representatives to meet the employer and
obtain a response, and the reasons for that response, to any opinion they might
formulate;
5) with a view to reaching an agreement on decisions that require preventive informing
and consulting (art. 4.4).



It should also be mentioned briefly that the basic prescriptions contained in legislative
decree 25/2007 concern also the informing and consulting of workplace safety
representatives. This aspect was established by the social partners in the latest inter-
confederate agreement of 22 July 2009 concerning workers’ health and workplace
safety representatives in application of legislative decree n. 81 of 9 April 2008.

4.3 — Who has the right to be informed and consulted?

Directive 2002/14 singles out workers’ representatives as the parties to be adressed for
consulting and information. This means that the right to information and consultation
can take place exclusively through employees’ representation. To this end, it should
be specified that legislative decree 25/07, in line with what was established in
the common notice issued by the social partners on 27 November 2006, qualifies
employees’ representatives as those singled out by the “current legislation as well as
by the interconfederate agreements of 20 December 1993 and 27 July 1994 (...) or by
nationwide contracts that have been applied when the intercionfederate agreements
have not been applied.” 1t is, thereforem a trade union representation.

In those workplaces where a trade union representation has not been set up, it is necessary
that collective bargaining procedures foresee a mechanism designed to elect or designate
a form of representation in charge of the right to information and consulting.

The law in Italy which regulates individual and collective rights at the workplace level
is the “Workers Charter” (Law no. 300 of 1970, better known as Statuto dei lavoratori).
It recognises and protects the union freedom of individual workers and the right to the
union activity at work, such as to hold assemblies, ballots and referendum on agreements,
affix notices, paid leave for doing union activities, specific guarantees for workers/
union representatives. The same law obliges the employers who employees more than
15 workers to allow and to recognise the election of workers representatives. Since the
tripartite social pact of July 1993, the workers representatives at the workplace will be
the Unitary Works Councils (“Rappresentanze Sindacali Unitarie” - RSU). RSU can
be elected in every production unit with more than 15 workers (5 in agriculture), by all
workers, whether or not they are union members. After the elections have been held,
the new RSU will be set up pluralistically, in representation of all the main different
organisations. The Italian work council is a sort of “amphibious” body: in fact it
combines membership representation and electoral representation of all workers. Two
thirds of the components of the RSU are elected by universal suffrage with several
competing lists, and one third from the lists of the unions who have signed the national
sector contract applied in the production unit. This peculiar way of distributing the
places on the RSU is aimed at achieving a certain degree of co-ordination and link
between the two contractual levels and actors — national-sectoral and company — in
which is articulated the Italian system of collective bargaining.

The RSU has an exclusive power on information and consultation rights but shares
enterprise negotiation procedures with the external sectoral unions belonging to the



national organisation which have signed the national agreement applied in the enterprise.
Since the second level of negotiation has the prerogative of specifying and integrates
the general norms and prescriptions of the national sectoral agreements, this represents
another way to guarantee the linkage and coordination, top-down, between the national
and the company levels of the collective bargaining.

The percentage of employees covered by workplace representation, esteemed around 66
% of employees (public sector included), is far above EU 25 average (50%, according
to a Dublin’s Foundation comparative reports)®. The (separate) lists of Cgil, Cisl and
Uil are definitively the most voted and supported, with more than 80% of the votes
obtained in the RSU elections. Other autonomous lists and organisations are relatively
more present in some branches of the public sectors and among certain white-collars
jobs (banks; civil avion, quadres).

Below the threshold of 15 employees there is no obligation to elect union representatives.
Thus, in order to avoid the total absence of the unions in the vast panorama of small
enterprises, inter-confederate collective and sector agreements have indicated the
possibility to designate inter-enterprise representatives or “district delegates” in local
production areas in a given industrial district or in a network system of enterprise. For
example there are some SMEs and the retail sector whose collective contracts indicate a
lower threshold (8 employees in textile; 10 for the metal workers) for the right to elect
workers representatives at the workplace and/or hold assemblies in the enterprise.

Alongside the RSU trade union relations at a company level have also been kept,
since quite a while, by organisms that, with regard to workers’ participation, are
increasingly becoming important: the joint-commissions. Formally speaking, these
commissions do not represent a second channel of representation and they are not set up
to replace collective bargaining but rather to prepare the groundwork for it, providing
technical support. Generally speaking these are 50-50 commissions. Members may be
permanent or elected on an ad hoc basis depending on the issues to be discussed: job
level, new technologies, quality, equal opportunities, working hours, mess, company
benefits and services. The principal aim of these joint-commissions is to encourage a
non-confrontational exchange between social partners, in the process stimulating co-
operation aimed at solving organisational problems. A number of big companies have
set up mixed national observatories to monitor market trends and work out proposals to
improve competitiveness. Similar structures exist at Whirlpool, Electrolux, AAB, Fiat,
Piaggio, Agusta, Gucci, Parmalat TIM, Italtel, and in many more.

4.3 When must be informed and consulted? Timeliness and effectiveness

A key factor in resolving issues is that of timeliness, as underlined either by the art. 27
of the Chart of Nice and by the European court of Justice. Advanced models foresee
the disclosure of pre-emptive information. Information, in other words, must be issued

3. Since the elections of the RSU, in the private sector, do not occur at the same date everywhere, and their collection in a
national data bank (that is in the National Council for Economy and Labor — CNEL) is quite casual, we do have only esteems.



prior to the executive stage of the project, and it must be clear and comprehensible
even for non-experts. According to the Directive 2002/14/EC: “Timely information
and consultation is a prerequisite for the success of the restructuring and adaptation of
undertakings to the new conditions created by globalisation of the economy, particularly
the development of new forms of organisation of work”.

Art. 4.3 of that normative establishes that information “shall be given at such time,
in such fashion and with such content as are appropriate to enable, in particular,
employees’ representatives to conduct an adequate study and, where necessary, prepare
for consultation.” As to when the information is to be given, the Directive, contradicting
point 9 of the preambles, does not expressly affirm that the information must be given
in appropriate time, i.e. referring to a specific event or in consideration of a given
risk, leaving the issue to national law. The timeliness of the information, and of the
consultation, may be gathered from the procedures that have been defined: Member
states are in fact expected to give information “at such time, in such fashion and with
such content as are appropriate to enable, in particular, employees’ representatives to
conduct an adequate study and, where necessary, prepare for consultation.”

Going by the directive, the information transmitted by the employer to the employees’
representatives must be such as to allow the latter to examine the issue adequately and
the base to prepare, where necessary, for consultation. Consultation must, after all, take
place “at the relevant level of management and representation, depending on the subject
under discussion,” so as to involve exclusively those parties that are truly in a position
to implement the most appropriate decision.

Timeliness, contents and relevant levels have been transposed in art. 4 commas 4 and
5 of legislative decree n. 25/07, which refer to the information and consultation modes.
Italian trade unions have much insisted on this point during the negotiations leading to
the transformation onto national law of this directive.

What remains to be clarified at this point is the degree of formalisation with which
workers’ participation is made certain, regular, pre-emptive and mandatory. The
question that must be asked at this stage is the following: which are the indicators
workers and their trade union representatives must record to understand that a business
project involving them directly is about to be implemented? The question is of crucial
importance because in a labour negotiation trade unions must be put in the condition to
stress the exact sequence with which the counterpart implemented the change.

The need to ensure the full effectiveness of the right to information and consultation
lies at the heart of the European directive, among whose objectives there is that of
preventing “serious decisions affecting employees from being taken and made public
without adequate procedures having been implemented beforehand to inform and
consult them.” Member states are required to define an adequate framework of effective,
proportionate and dissuasive sanctions to be applicable in the event of infringement of



this Directive by the employer or the employees’ representatives (art. 8.2).

Member states must, in fact, provide “appropriate measures in the event of non-
compliance with this directive by the employer or the employees’ representatives.” In
particular, they must provide for “adequate sanctions to be applicable in the event of
infringement of this Directive by the employer or the employers’ representatives. These
sanctions must be effective, proportionate and dissuasive” (art. 8, par. 1 and 2). As the
entity of the sanction is determined by local lawmakers, it is not possible to entrust the
task to the collective autonomy.

On the basis of the Italian transposition law, the infringement on the part of the employer
of the obligation to communicate information or to call for consultation is punished
with an administrative sanction ranging from € 3,000 to € 18,000. Non-compliance by
experts is punished with an administrative sanction ranging from € 1,033 to € 6,198.
Non-compliance by the employees is sanctioned by articles 2105 e 2106 of the Civil
Code.

Art. 7 of legislative decree 25/07 sets down that the task of receiving non-compliance
reports and to impose sanctions is entrusted to the provincial labour council in case of
non-compliance with the obligations regarding information and consultation.

Italian lawmakers have, consequently, opted to handle non-compliance by taking recourse
to an administrative procedure rather than to legal action. We believe these sanctions are
rather weak, especially if compared to anti-union action envisaged in article 28 of the
1970 Workers’ Statute*. On the other hand, though, nothing bars that non-compliance
with information and consultation obligation may be pursued by national trade unions
by taking recourse to ex art. 28 Workers’ Statute. Thus, if the procedure relying on ex
art. 28 of the Workers’ Statute integrates the system of applicable sanctions, it means
that trade union have the option to take action with ex art. 28 or to resort to the labour
Provincial Head Office, following a yet to be specified procedure. Now, if resorting
to art. 28 of the Workers’ Statute should result to be impossible; it would mean that
the system of applicable sanctions is insufficient to ensure the efficacy, dissuasion and
proportionality of the adopted measures.

Art. 6 of the law establishes that employees’ representatives enjoy, while exercising
their functions, the same protection and guarantees applicable in Italy as defined by
collective contracts.

As for the issue of confidentiality, the Italian law foresees (art. 5.1) that employees’
representatives and their experts are not authorised to disclose neither to workers nor
third parties information they have received in a reserved manner or that employers
have qualified as being reserved. This prohibition remains in place for a period of three

4. Anti-union actions are considered to be any kind of behaviour to prevent or limit the exercise of union freedom and activ-
ity and the right to strike



years after the expiry of the mandate.

That same art. 5, comma 2, also establishes that the employer is not obliged to grant
consultation or to communicate information whose nature is such as to “create significant
difficulties to the company’s operations.”

The law establishes that nationwide collective contracts may set up a commission of
conciliation whose task is to settle controversies concerning the confidential nature of
the information that have been disclosed or qualifies as such. The composition and tasks
of the conciliation commissions are defined in the collective contracts (art. 5.3).

As for applicable sanctions, legislative decree 25/07 foresees an administrative sanction
to be imposed on experts that fail to comply with confidentiality obligations (art. 7.2),
excluding employees’ representatives for whom only disciplinary measures can be
applied.

5. Participatory rights and collective bargaining

As we said at the beginning, the fulcrum of the Italian participatory system has long
remained, and still remains, the collective bargaining. Legislative decree n. 25/07 does
not only define the general legal provision (for all those undertakings that are included
in the law’s sphere of application) concerning the right to information and consultation
but also that such an obligation be included in collective contracts. This is specifically
defined in art. 1.2 of the decree concerning information and consultation, which
must take place “in such a way as to ensure the efficacy of the initiative through the
reconciliation of the undertakings’ and workers’ interests and the cooperation between
the employer and the employees’ representatives in full respect of each party’s rights
and obligations®.

Legislative decree n. 25/2007 cannot in any way be derogated in pejorative terms (in
pejus) by collective bargaining. Collective agreements signed after the enforcement of
the new law accept it as an inderogable prescription that sets the minimum conditions
in terms of information and consultation rights. These nationwide contracts confirm,
first and foremost, the commitment to ensuring participatory rights, also by taking into
account the national normative framework of reference. We have singled significant
exerpts frrom the principal nationwide contracts that have been signed.

The latest collective agreement signed in the chemical industry (18/12/2009) specifically
quotes the law that has transformed the European Directive. The intention is thus “to
implement the legislative decree n. 25/2007 concerning information and consultation
rights of workers except when company practices and agreements are more favourable
to the workers.”

5. Art. 5 of the Directive, on the other hand, does foresee the possibility that social partners “establish, while respecting the
principles set out in Article 1 and subject to conditions and limitations laid down by the Member States, provisions which are
different from those referred to in Article 4measures that are different from those set in art. 4.”



In companies employing at least 50 workers, it is stated that “following the information
that has been supplied, a consultation may be initiated involving the appropriate levels of
the management and employees’ representation. The company management will provide
a motivated response to the queries employees’ representatives may put forward.” To
this end, company observers have been appointed who can be “consulted or charged
with carrying out investigation with a view to enhance employees’ involvement and
participation.” The chemical sector in Italy has consistently paid attention to the issue
of participation. The new contract endorses, as early as in the first chapter itself, the
value and centrality of “the consolidated model of participation.” At the core of this
model are the joint observers that have been instituted at a national, local and company
levels. At each of these levels the parties will analyse and assess, “with the periodicity
demanded by the themes under discussion, those issues that may have an impact on
the industry as a whole.” The declared aim is to identify “as early as possible” growth
opportunities, to create the right conditions to foster growth as well as to pinpoint
weaknesses and ways and means to overcome them. The agreement sets down that
the national observatory meets at least twice a year, “unless specific circumstances
that should emerge demand additional meetings.” The agreement, which also endorses
corporate social responsibility, identifies a series of topics that are subject to “a common
examination” between the parties. Such topics include: the performance of national and
international markets, investments and outlook in the industry, employment (with a
particular focus on female occupation), work organisation, wages, national and European
law, company bargaining, issues relating to EWCs. At a company level, the signatories,
“by recognising the positive value of information and consultation at a company level,
agree that the exchange of information that can shed light on the company’s activities as
well as a constant dialogue aimed at achieving shared solutions, should be implemented
in an efficient manner by reconciling the interests of the company and employees’
representatives, in full respect of their reciprocal rights and obligations.”

Similarly, the new contract in the rubber and plastic sector (which includes the tire-making
segment) fully acknowledges the new normative that has transformed the European
directive, specifically applying related provisions for those undertakings “featuring just
one establishment with at least 50 employees” (art. 2). In this context, undertakings
would provide an updated framework of information to the territorial structures of the
three principal trade union organisations, “carrying out a joint examination” of the
impact of investments on employment, of outlook in terms of industrial output and
localisations and of the impact on the environment, “ensuring maximum confidentiality
with regard, in particular, to investment forecasts.”

A system not unlike that in place in the chemical and rubber and plastic sectors is also
applicable in the food industry (22/9/2009). While giving to joint observers a broad
consulting role, the collective contract in the food industry also defines a long list of
topics subject to information and consultation rights not only across the industry but
also at large corporate and single company levels.

In the metal sector, the latest nationwide contract, which saw the strong opposition



of FIOM-CGIL, the largest and most representative trade union. FIOM-CGIL, in fact,
did not sign the contract, rejecting the binding nature of the agreement inasmuch as it
was signed by minority trade unions and because employees were not consulted. The
document, dated 15 October 2009, integrates — albeit with significant changes — the
previous nationwide contract, which in 2008 had been jointly signed by all trade union
organisations. In that document, information and consultation rights were tackled in an
in-depth manner (art. 7), and references to the new law that transformed the European
Directive were many and explicit. “The management of undertakings employing at
least 50 employees will supply, on an annual basis, unitary trade union representatives
and local organisations of the trade unions signatories to the agreement, through
the competent territorial association, and following their request, information on: a)
the recent and forecasted performance of the company and its economic conditions;
b) the conditions, structure and trend of occupational levels as well as the measures
envisaged aimed at contrasting or mitigating the impact of a fall in occupational levels.
The management of undertakings employing at least 50 employees will supply, during
a specific meeting, unitary trade union representatives and local organisations of the
trade unions signatories to the agreement, information regarding those decisions that
may lead to significant changes in the organisation of work and contractual relations in
connection with the substantial changes of the productive system that affect in a decisive
way the technologies adopted, the overall organisation of work or occupational levels,
and to permanent spin-offs or to the decentralisation of key phases of the manufacturing
process should these affect overall occupation.”

The kind of information that must be given by the management of undertakings having
a staff of over 150 employees is even more detailed. Focus is given above all to the
development of industrial relations and to EU-related information. In this light, the
contract for metal workers foresees the setting up of a specific working group whose
task is to monitor EU normative and the way it is ultimately transformed into national
law.

Compared to these commitments, the new agreement is limited to setting up a series
of joint organisms, observers and commissions that have the task of seeking shared
solutions for such issues such as the safeguarding of wage levels in case of a company
downturn or professional training.

The nationwide contracts in textile and clothing as well as in the shoewear sector —
both signed in 2008 — establish the right to information and joint observers at various
levels (national, regional/territorial and corporate). With reference to legislative decree
25/2007, the contracts foresee that at a company level the consultation procedure must
be terminated within 15 days starting from when the information was first communicated
by the undertaking. Art. 14 regulates the disclosure of confidential information through
the institution of a joint commission whose task is to resolve controversies that may
arise regarding just this issue.



Detailed prescriptions have also been envisaged in the services sector. The national
contract in the banking sector sets down that the undertaking provides to its own union
representations a long and detailed list of information. This will take place at an annual
meeting with further encounters to be organised every six months to assess the processes
that have been identified previously.

In the retailing sector, the industry-wide agreement signed in 2008 (art. 3) foresee that
undertakings with at least 50 employees shall give, on a periodical basis, to trade union
organisations and/or unitary union representatives information with a view to establish
“consultation between the parties concerned.” As foreseen by legislative decree n.
25/2007, information will concern: a) the recent and foreseeable performance of the
company and its economic conditions; b) the outlook of occupational levels; as well
as the measures envisaged aimed at contrasting or mitigating the impact of a fall in
occupational levels. a) the recent and foreseeable performance of the undertaking; c)
decisions that may lead to significant changes in the organisation of work and contractual
relations.

All contracts set down a clause regarding confidentiality. Those taking part in meetings
must sign a confidentiality agreement and not disclose any information that has been
given to them in a confidential manner or qualified as being of a confidential nature.
Likewise they are called to maintain a rigorous respect of the industrial secret regarding
facts or data that they may have received. The confidentiality agreement does not include
any company accord that may be in place in this area.

6. Analysis and assessment on the part of trade unionists and industrial relations
experts

Thus far we have provided an overview of the normative framework. But what are the
opinions expressed by social partners and industrial relations experts? Among the trade
unionists we interviewed, the first criticism concerned company size and occupational
threshold beyond which the directive is applied. According to Valeria Fedeli, the
secretary of the textile trade union of the CGIL as well as of the European federation
of textile workers, the Directive does strengthen the national framework by bringing
closer together the legislative source with the collective bargaining. Since many years,
the textile industry foresees an articulate information system involving joint observers
operating at various levels. This sector, which is dominated by small-sized firms, is
besieged by a serious problem concerning the effective quality of industrial relations.
Employers are very reluctant to start a communication channel unless they are obliged
by the law. The best practices can be found in the biggest groups such as Miroglio,
Artsana and Gucci. In this critical phase of the economy, among the bigger players,
consultation has mostly focused on occupational outlook, therefore on the management
of restructuring and on the application of the so-called social shock absorbers.” It
should be observed, however, that many entrepreneurs have used the crisis as an excuse
to “once gain handle staff in a unilateral manner.” “To be ahead of the processes is
not easy, not even for trade unions. We do our very best,” Valeria Fedeli adds. “There



continues to be a cultural gap in understanding and assessing how a proper information,
consultation and participation system can encourage a positive, more correct, corporate
climate that can actually enhance competitiveness.” While a key issue continues to be
that small- and medium-sized firms are not covered by the new normative, the trade
union leader also stresses that “workplace representation is not turned to better account
and its negotiating potential within the undertaking is substantially untapped.”

Roberto Gargiulo, secretary of CGIL’s chemical trade union, says that, for example, in
an area not far from Rome where there is a strong presence of multinationals, things
have remained substantially unchanged. “No significant change has occurred following
the implementation of the new normative framework in day-to-day industrial relations
at both company and local levels. The European Directive has been transformed into
national law and also included in industry-wide agreements, among which those
signed in the chemico-pharmaceutical and energy sectors, the latter in March this
year. The application of the contents of the Directive in the industry-wide agreements
did not entail significant novelties in connection with the rights to information and
consultation, barring the lowering of the occupational threshold from 100 to 50.” The
trade unionist, however, believes that some of the normative innovations are interesting
and may contribute to consolidate the right to information system currently in place
in the chemical sector. “In the annual meeting that is established in the industry-wide
agreement, while the right to consultation is formally endorsed, the range of the topics
that require the disclosure of information has been widened to include, in particular,
the foreseeable trend of occupational levels as well as the measures that can be taken
to contrast such risk.” In this light, “the procedure established in our contract states
that the legal obligation is absolved with the annual meeting, but nothing is defined
regarding extraordinary meetings that may be required should specific circumstances,
both internal or external, arise that may jeopardise occupational levels.”

The trade unionist believes the time factor is crucial when information is concerned —
“pre-emptive information given at the appropriate time.” In fact, information is useful
when it is exhaustive, with contents outlining the company’s future decisions. “In my
experience, I’ve found out just how crucial it is to receive information before a decision
to close down a factory is taken and announced by the management. Take, for example,
Colgate Palmolive: on that occasion the information gained at a EWC level about the
project aimed at delocalising the Anzio plant allowed us to take action in an effective
way. Generally speaking, when corporate restructuring is involved, information is given
when the decisions have already been definitely taken and the law then applies only
when collective layoffs are at stake.”

To conclude Gargiulo believes that good information and consultation “are truly useful
if they are integrated by a solid bargaining system with related rights and protections.
In the Italian trade union framework — and, in particular, in the chemical trade union
— we have a good coverage in terms of trade union representation: delegates are the
democratic expression of the employees, while bargaining continues to be a distinctive



trait. Consequently, the strengthening of the rights to information and consultation can
actually bring about an overall consolidation of industrial relations.”

Part of our national survey on the right to information and consultation granted to the
employees of Italian undertakings was carried out in a small but extremely significant
territory in terms of production such as Varese, which is one of the provinces with the
highest density of industrial output and blue-collar workers®. The interviews brought to
light at least five significant points:

1) the continuity between the system foreseen by the European Directive and the
norms already present in industry-wide agreements;

2) the usefulness, in general terms, of a system of information and consultation for
both trade unions and employees and the difficulty, at the same time, of utilising the
system in a consistent manner; hence, the need to redefine the industrial relations
skills of delegates;

3) the cooperation of undertakings in ensuring the good performance of the system
is often due to the fact that they have to rely on this system in order to access social
shock absorbers;

4) there is a substantial difference between medium/large undertakings where
there trade unions are present with micro/small undertakings with no trade union
representation, for in the former, especially where collective bargaining take place,
the right to information is respected, while in the latter the system is largely ignored,
except when a crisis occurs;

5) the right to consultation is less developed compared with that of information
due to the resistance of undertakings and also the shortcomings of the trade union
organisations.

As the territorial secretary of the CGIL metal trade union says: “The system had already
been developed prior to the introduction of the Directive by way of the industry-wide
agreements. However, the new norm has extended to medium-small undertakings
those practices, in the process offering an additional opportunity. What has emerged,
though, is the substantial unfamiliarity with the information and consultation system.”
He continues: “Undertakings employing 100 employees and above all have a company-
level agreement in place. It is nevertheless necessary to observe that over 50% of the
undertakings have approximately 10 employees. Out of these, approximately one-third
have company-level agreements.”

6. The survey was carried out by Daniele Barone, in a small but very significant area such as that of the province of Varese
in Lombardia, where industrial concentration is very high. To gain an overall picture of the situation, interviews were first
carried out with the local trade union leaders of the two most significant organisations: Fiom and Filcams cciL. With their
help, we identified a number of companies (Whirlpool, Secondo Mona, Imes, Yanmar, Metro) that could be representative of
the local industrial playing field, which includes multinationals featuring a structured industrial relations system as well as
smaller companies where industrial relations are less developed. The undertakings that were singled out have different char-
acteristics in terms of size and employee composition (average age, presence of immigrant workers) and trade union density.
Interviews were carried out’ in any cae, with delegates of different trade union organisations.



From this point of view: “Trade unions have seized the opportunity to implement
the system in smaller-sized undertakings and to widen the range of issues for which
information must be disclosed. There is a problem regarding the structural ability for
trade unions to process the information received. Undertakings normally cooperate
within the deadlines set, especially (and above all) when there is an immediate necessity
or when it is convenient, as when they require the cooperation of trade unions with a
view to accessing social shock absorbers. We have not recorded untoward interferences
and the norms are substantially respected.”

The assessment made by the trade union leader operating in the retail sector was
along similar lines: “As the right to information is foreseen in industry-wide contracts,
no noticeable changes have been recorded in the way trade unions operate or in the
approach of companies. As for consultation, it should be observed that it does not bind
the undertaking to a real negotiation on the company’s organisation. All undertakings
where collective bargaining occurs apply these rights inasmuch as they are bound by
the industry-wide agreement itself. The problem, though, is that company bargaining
occurs in approximately 10% of the companies. When there is no company bargaining,
the framework of refrence is the industry-wide agreement, but in this case application
is significantly harder (also as a consequence of the position of weakness held by trade
unions in such companies. The right to information thus becomes a useful instrument
for the “normal trade union activity.” Yet, trade unions fall short in maximising this
opportunity. The trade unionists comments: “There is an objective difficulty on the part
of the unitary union representative body (RSU) to make full use of these instruments.
A part of this difficulty derives from the fact that undertakings share just one part of the
information. This system becomes truly useful when the information concerns corporate
choices that impact work, such as investments and industrial outlook. The problem here
lies in the possibility of demanding the application of these existing rights. Therefore,
what needs to be addressed is to improve the specific skills of delegates and thus ensure
that they can turn these rights into a truly useful tool for their work. Companies must
comply with information rights if they want to access social shock absorbers, in which
case their reliance on the system corresponds to a specific interest. In this phase of
economic downturn, companies tend to use the crisis as an excuse to derogate from
their obligations, respecting their commitments only if it is convenient to them. So far
when problems occur, warnings were notified, now, though, recourse may be taken to
the instruments set down in art. 28 of the Statute of Workers against those companies
that consistently deny trade unions the right to receive information.

We gathered the opinions of trade union delegates operating in a number of metalworks
in Lombardia. At Mona, the trade union representative said: “In this company
the information and consultation system works fully, thanks to the RSU and to the
management’s positive attitude. Information concerns all aspects of corporate life,
including decisions regarding investment, markets and planning. Though generally
limited to those aspects that impact occupation, consultation, too, is carried out with
good results. The system has not been formalised in the company agreement, but



considering the good climate, it may not be necessary to introduce specific norms.”

A more critical situation emerged at Imes. Here the delegate said: “The right to
information system here is not very developed. The only periodical meetings that take
place are those relating to the targets set in the company contract to assess if they have
been met in order to calculate profit sharing. Information is communicated only if
demanded by the RSU, and most of it is verbal or very summary. And it should also
be observed that information concerns exclusively production and never ever concern
other issues such as investments, outlook, supplies or markets.” What clearly emerges
here is the demand on the part of delegates to receive a specific training designed to
widen their knowledge and awareness of all the instruments that are at their disposal and
thus to be able to utilise them better.

The picture is even gloomier at Yanmar: “Here the situation is particularly difficult.
Practically no information is given out to employees, and the little that is given is
provided informally and without in the least involving the RSU. There has been a
regression ever since the company-level agreement has not been renovated, and the
few occasions that there have been to empanel a periodical discussions about profit
sharing were lost. What emerges here are the shortcomings of the trade union delegates,
who clearly require to improve their industrial relations skills and knowledge of those
instruments (not least the right to receive information) in order to be in better position
to carry out their job. This alone could help to enhance trade unionisation. The corporate
culture — Yanmar is a Japanese multinational — does not contribute to improving the
situation or to improve it.

In the large retailing sector the right to information and consultation is structured and
codified. At the Metro Group headquarters at Castellanza (Varese)’ quarterly meetings
are held during which the management presents an official document in which it provides
an overview of the situation in the warehouse so as to allow the RSU to have all the
elements to discuss the matter athand and, if required, call for the opening of negotiations.
The system exists in this form since approximately 10-15 years, but even previously,
albeit informally, the company supplied information to trade union representatives. Out
of the numerous aspects that come under scrutiny, a key issue concerns the possibility to
analyse warehouse turnover, which allows the RSU to put forward claims (even in terms
of occupation) that are as close as possible to the real situation. Interviews revealed,
however, that employees are aware that the information and consultation system, as
fully implemented in this one plant, is inadequate to understand, verify and discuss the
company’s overall strategy (investment, nationwide organisation, market outlook) in
view of the company’s sheer size and consequent fragmentation.

Informing and consulting activities at a company-wide level, currently carried out

7. Out of 120 payroll employees, 70 had enlisted in the two trade union organisations, i.e. approximately 60%. In this
“warehouse” (one of 44 in Italy) a four-year company agreement is in place. The warehouse is part of a multinational
group. An EWC is operative (whose Italian representatives are appointed by the national secretaries) which, however, has
never had a relevant role.



by coordination committees, would require to be better defined at a legislative and
contractual level so as to stabilise the links between the trade union representations of
the various establishments and to allow a more streamlined coordination, harmonisation
and sharing of RSU policies.

The survey showed that a common denominator has emerged in companies with regard
to participation and industrial relations following the economic downturn. It would
appear, in fact, that in the course of 2009 and in the early part of 2010, attendance in
RSU-management meetings is on the rise in all companies. Similarly, participation is
rising at meetings called to monitor the overall situation (orders, market outlook) or to
discuss redundancy fund procedures or work organisation (departments, shifts, number
of workers, etc.). RSUs expect that when the economic situation improves, attendance
will stabilise at the previous levels.

Marco Cilento, industrial relations expert at CISL and currently in force in the staff
of the European Trade Union Confederation (ETUC), believes the overall situation is
substantially positive. In his opinion progress has been made with respect to the normative
establishing EWCs. From this point of view, though, the European Commission should
further define a number of issues that still require to be addressed such as:

a) the role that trade unions must have in the exercise of information and
consultation rights, also referring to the employee representation bodies;

b) the contents of certain issues on which employees have the right to be informed
and consulted, like economic and financial situation;

c) the extent to which article 5 can be applied — i.e. the provisions contained in
the agreements must be more favourable to employees than those laid down
by the directive.

It should also introduce and/or demand:

d) the limits to the use of the confidentiality clause: protection of undertakings
against public disclosure of sensitive information does not entail a restriction
of the right of employees to be informed and consulted. Article 6.2 of the
Directive should also be deleted as it allows unacceptable abuse in qualifying
any information as confidential

e) rights for training and education of employee representatives;

f) exemptions for tendency-undertakings and seafaring vessels should be
deleted.

Italian labour rights and industrial relations experts who have dealt with the new
normative are substantially satisfied. Giorgio Verrecchia, labour law researcher at
the University of Cassino, as well as one of Italy’s top experts of Directive 14/2002,
believes that we are dealing with “a key normative in the system of participatory
rights” of employees. “The ripest and most conscious outcome of European laws on
this subject.” The EU Directive and the law that transformed into national law outline



a “general framework,” a “safety net,” capable of supplying — in this perspective —“a
unitary key of interpretation of the vast and complex legal framework that that regulates
the participatory rights of workers.”

For Fausta Guarriello, who teaches labour law at the University of Pescara, the key
impact of Directive 2002/14 on the Italian system of industrial relations is that it has been
transformed into national law so as to ensure “a legal, general and permanent regime
of information and consultation of workers” as well as “a legal, general and permanent
regime of employees’ representation at the workplace so as to allow employees to be
represented to this end.”

It has also been underlined that the new, EU-generated, law has contributed to improve
the article dealing with this issue in the Italian constitution — an article that has remained
unapplied for a long time also as a consequence of hard-to-die corporativist attitudes.
Such an opinion, for example, was expressed by Giuseppe Bronzini, a labour magistrate
in Rome and author of numerous publications on European social law. From this point
of view, the norms contained in the European Directive, and transformed into Italian
law, do not clash with the Constitution of 1948, on the contrary, they actually integrate
and even update it in its handling of industrial relations.

Positively viewed, in addition, is the fact that the transposition law of the European
Directive has made the norms more flexible and adaptable because, by indicating
principles, targets and definitions, it defers to collective bargaining its implementation.
The inextricable link between information and consultation rights on one hand and
bargaining rights on the other is a fact that forcefully emerges in the assessments made
by both the trade unionists and academics we contacted. Gianni Arrigo, professor of
European social law at the University of Bari, underlines that no matter how differently
these may be applied in national legal systems and in the European social law itself, the
way they have developed clearly shows that their application cannot be separated from
collective bargaining. Both rights arise from the knowledge, on the part of the workers,
of the situation they find themselves in and their legitimate demand for betterment by
reducing the disadvantages deriving from dependency. In this light, the good functioning
of the information and consultation system is crucial for the contractual scope of
trade union action at both levels, local and especially European. Similarly, the good
functioning of the information and consultation system also depends on the concrete
objectives that are envisaged in the contractual policy. And here, too, at all levels.”

Prof. Verrecchia, too, insists on the consultation-bargaining relationship. What we have
are two techniques that while distinguishing themselves for the different role attributed
to the parties and, in particular, to employees’ representation, in reality contribute to
define a framework of rights and procedures that are in a position to realise a modern
system of industrial relations.

At a systemic level, some scholars insist on the need to harmonise the texts and norms



that govern workers’ participation within an increasing number of contexts. This is all
the more cogent in the way information and consultation occurs.

Academia has also expressed its concern with regard to the “vagueness” and partial
obligatoriness of the cases under art. 4 par. 2 of the Directive, where the description of
the subject matter is sketchy and liable as a consequence of the application of what is
set down in the successive art. 5, which authorises the member state to entrust social
partners, through negotiations, “to define freely, by agreement, the arrangements for
informing and consulting employees.” According to a number of influential Italian
scholars — among whom Gianni Arrigo and Lorenzo Zoppoli — the norms contained
in Directive 14/2002 are actually less effective than those set down in Directive n.
2001/86 (art. 2, lett. I, j). Other scholars have underlined that although the new directive
describes in a perfunctory way information and consultation obligations, it nevertheless
provides a general not specific outline of the “macro areas” where information (art. 4
par. 2 lett. a, b, e ¢) and consultation (lett. b, and ¢) must be guaranteed (Verrecchia).

A problem that may arise is that of ensuring the right to information and consultation
in undertakings where there are no unitary works council even though a company-
wide contract is in place. Now, this can occur when, for example, the employer is not
part of a employers’ association and, consequently, carries out bargaining on his own
behalf. In this area, Italian legislation is weak. Lawmakers should have envisaged a
clause that ensured the full application of the right to information and consultation so
as to ensure the full effect of the Directive. The absence of a provision establishing
an employees’ representation specifically in charge of information and consultation
could ultimately lead to the sanctioning of Italy for failing to fully transform Directive
2002/14 (Verrecchia).

Last but not least, there is the problem relating to the extension of the normative, which
continues to exclude workers in undertakings employing less than 50 people. For a
country like Italy, where the industrial landscape is strongly dominate by small-sized
undertakings, means that the majority of workers is excluded. We have already observed
that even the threshold of 15 employees — the threshold that would give workers the
right to elect their representatives and thus exercise their trade union rights — proved
to be too high for the Italian situation. From this point of view, the threshold of 50
employees set by the normative on information and consulting rights may just result in
excluding the great majority of Italian workers.



